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User: CRYSTAL

Judicial District Court - Blaine Coun

ROA Report
Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
8/12/2009

New Case Filed - Other Claims

Robert J. Elgee

Filing: A - All initial civil case filings of any type not listed in categories B-H,
or the other A listings below Paid by: Wygle, Janet Receipt number:
0011908 Dated: 8/12/2009 Amount: $88.00 (Check) For: Benz, Leslie
Smith (plaintiff)

Robert J. Elgee

Complaint to Foreclosed Vendee's Lien and ro Order of Sale, And/Or for
Breach of Contract Filed

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to East Avenue Bluff; Robert J. Elgee
Assigned to Returned to Counsel for Service. Service Fee of $0.00.
Summons: Document Service Issued: on 8/12/2009 to DL Evans Bank;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Timeless Design
Company; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Cliff R Iverson;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Fisher Appliance,
Inc.; Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Viewpoint, Inc.;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to CAD Drafting
Robert J. Elgee
Systems, Inc.; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.
Summons: Document Service Issued: on 8/12/2009 to AC. Houston
Lumber Company; Assigned to Returned to Counsel for Service. Service
Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Mike Punnett;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Precision
Robert J. Elgee
Plumbing, Inc; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.
Summons: Document Service Issued: on 8/12/2009 to Watson Builders,
Inc; Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Harris
Refrigeration Heating && Electric; Assigned to Returned to Counsel for
Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Ferguson
Enterprises, Inc.,; Assigned to Returned to Counsel for Service. Service
Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Rocky Mountain
Hardware, Inc; Assigned to Returned to Counsel for Service. Service Fee
of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Sweet-'s Portable Robert J. Elgee
Waste Services, LLC; Assigned to Returned to Counsel for Service.
Service Fee of $0. 00.
Summons: Document Service Issued: on 8/12/2009 to White Builders,
Inc; Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

A
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Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
8/12/2009

8/19/2009

Summons: Document Service Issued: on 8/12/2009 to Mike-'s Welding
&& Metal Works, LLC; Assigned to Returned to Counsel for Service.
Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Sentinel Fire &&
Security, Inc; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Steven W Mccoy;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Christopher
Brennan; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.

Robert J. Elgee

Summons: Document Service Issued: on 8/12/2009 to Paul M. Cooper;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Affidavit Of Service/East Ave.

Robert J. El gee

Summons: Document Returned Served on 8/13/2009 to East Avenue
Bluff; Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Affidavit Of Service/Watson Builders INC.

Robert J. Elgee

Summons: Document Returned Served on 8/13/2009 to Watson Builders, Robert J. Elgee
Inc; Assigned to Returned to Counsel for Service. Service Fee of $0.00.
Summons: Document Returned Served on 8/13/2009 to Rocky Mountain
Hardware, Inc; Assigned to Returned to Counsel for Service. Service Fee
of $0.00.

Robert J. Elgee

Affidavit Of Service/Rocky Mountain

Robert J. Elgee

Summons: Document Returned Served on 8/13/2009 to Viewpoint, Inc.;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Affidavit Of ServiceNiewpoint, Inc.

Robert J. Elgee

Summons: Document Returned Served on 8/14/2009 to Timeless Design Robert J. Elgee
Company; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.
Affidavit Of Service/Timeless Design

Robert J. Elgee

Affidavit Of Service/Buckhorn Electric

Robert J. El gee

8/20/2009

Summons: Document Returned Served on 11/10/2009 to AC. Houston
Lumber Company; Assigned to Returned to Counsel for Service. Service
Fee of $0.00.

Robert J. Elgee

8/25/2009

Answer

Robert J. Elgee

8/26/2009

Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Parsons, Smith & Stone Receipt number: 0012234
Dated: 8/26/2009 Amount: $58.00 (Check) For: Benz, Leslie Smith
(plaintiff)

Robert J. Elgee

Defendant: DL Evans Bank Appearance R.C. Stone

Robert J. Elgee

Notice Of Appearance

Robert J. Elgee

Defendant: Brennan, Christopher Appearance R. Jeff Stoker

Robert J. Elgee

Notice of filing of D.L. Evans Bank's first request for production of
documents to plaintiff

Robert J. Elgee

8/27/2009
8/28/2009

f
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Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
8/28/2009

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Beard St Clair Receipt number: 0012289 Dated:
8/28/2009 Amount: $30.00 (Check)

Robert J. Elgee

Robert J. Elgee
Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Jeff Stoker Receipt number: 0012296 Dated:
8/28/2009 Amount: $58.00 (Check) For: Brennan, Christopher (defendant)
9/3/2009

9/10/2009

Notice Of Service of Plaintiffs First Interrogatories, Requests for Admission Robert J. Elgee
and Request for Production of Documents to Defendant D.L. Evans Bank
Notice Of Service of Plaintiffs Response to Defendant D.L. Evans Banks
First Reqeust for PRoduction of Documents to Plaintiff

Robert J. Elgee

Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Benjamin A Worst Receipt number: 0012568 Dated:
9/10/2009 Amount: $58.00 (Check) For: Buckhorn Electric, LLC,
(defendant)

Robert J. Elgee

Notice of Entry of Appearance

Robert J. Elgee

Defendant: Buckhorn Electric, LLC, Appearance Benjamin W. Worst

Robert J. Elgee

9/11/2009

Notice Of Filing of D.L. Evans Banks Response to Reqeust for Admissions Robert J. Elgee

9/14/2009

Notice Of Taking Deposition Duces Tecum

Robert J. Elgee

Notice Of Appearance

Robert J. Elgee

Defendant: Ferguson Enterprises, Inc.,, Appearance Jason G. Dykstra

Robert J. Elgee

9/15/2009

Filing: 11 - Initial Appearance by persons other than the plaintiff or
Robert J. Elgee
petitioner Paid by: Meuleman Mollerup Receipt number: 0012684 Dated:
9/15/2009 Amount: $58.00 (Check) For: AC. Houston Lumber Company
(defendant)
10/9/2009

Amended Notice of Deposition DUces Tecum

Robert J. Elgee

10/15/2009

Second amended notice of deposition duces tecum

Robert J. Elgee

10/26/2009

Notice of filing DL Evans Bank's response to request for production

Robert J. Elgee

11/6/2009

Motion to Compel Answers to Interrogatories Propounded to Defendant
D.L. Evans Bank and Notice of Hearing Thereon

Robert J. Elgee

Motion to Compel Answers to Interrogatories Propounded to Defendant
D.L. Evans Bank and Notice of Hearing Thereon

Robert J. Elgee

Affidavit of Janet C. Wygle in Support of Motion to compel

Robert J. Elgee

11/9/2009

Hearing Scheduled (Motion to Compel 12/08/2009 02:00 PM)

Robert J. Elgee

11/10/2009

Affidavit Of Service-AC. Houstan Lumber

Robert J. Elgee

Affidavit Of Service-Ferguson

Robert J. Elgee

Affidavit Of Service-Paul Cooper

Robert J. Elgee

Affidavit Of Service-Brennans Carpet

Robert J. Elgee

Affidavit Of Service-Sweets Portable Waste

Robert J. Elgee

Affidavit Of Service-Cliff

Robert J. El gee

Affidavit Of Service-Precision Plumbing

Robert J. Elgee

Summons: Document Returned Served on 8/19/2009 to Cliff R Iverson;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

(

Time: 02:28 PM
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Judicial District Court - Blaine Count

Date: 7/27/2010

ROA Report
Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
11/10/2009

Summons: Document Returned Served on 8/18/2009 to Precision
Robert J. Elgee
Plumbing, Inc; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.
Summons: Document Returned Served on 8/20/2009 to Ferguson
Enterprises, Inc.,; Assigned to Returned to Counsel for Service. Service
Fee of $0.00.

Robert J. Elgee

Summons: Document Returned Served on 8/21/2009 to Sweet-'s Portable Robert J. Elgee
Waste Services, LLC; Assigned to Returned to Counsel for Service.
Service Fee of $0.00.

11/12/2009

11/18U009

Summons: Document Returned Served on 8/21/2009 to Christopher
Brennan; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.

Robert J. Elgee

Summons: Document Returned Served on 8/29/2009 to Paul M. Cooper;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Notice Of Intent To Take Default-Buckhorn

Robert J. Elgee

Notice Of Intent To Take Default-Ferguson

Robert J. Elgee

Notice Of Intent To Take Default-Christopher Brennan

Robert J. Elgee

Application for entry of defaults & default judgments against consenting
defendants

Robert J. Elgee

Acceptance Of Service & consent to entry of default (McCoy's Painting)

Robert J. Elgee

Consent to entry of default (View Point Inc)

Robert J. Elgee

Consent to entry of default (Rocky Mountain Hardware)

Robert J. Elgee

Consent to entry of default (Precision Plumbing Inc)

Robert J. El gee

Acceptance Of Service & consent to entry of default (Harris Refrigeration)

Robert J. Elgee

Acceptance Of Service & stipulaflon for entry of default (Mike's Welding &
Metal Works)

Robert J. Elgee

Affidavit Of Service

Robert J. Elgee

Summons: Document Returned Served on 11/13/2009 to IVlike Punnett;
Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. El gee

Affidavit Of Service Fisher Appliance

Robert J. Elgee

Affidavit Of Service-white-Builders

Robert J. Elgee

Summons: Document Returned Served on 11/13/2009 to White Builders,
Inc; Assigned to Returned to Counsel for Service. Service Fee of $0.00.

Robert J. Elgee

Robert J. Elgee
Summons: Document Returned Served on 11/13/2009 to CAD Drafting
Systems, Inc.; Assigned to Returned to Counsel for Service. Service Fee of
$0.00.
Affidavit Of Service-CAD Drafting

Robert J. Elgee

Summons: Document Returned Served on 11/13/2009 to Fisher
Appliance, Inc.; Assigned to Returned to Counsel for Service. Service Fee
of $0.00.

Robert J. Elgee

11/19/2009

Notice of Filing pf D.L. Evans Banks Objection and Answers to Plaintiffs
First Interrogatories

Robert J. Elgee

11/25/2009

DEFAULT JUDGMENT against certain defendants (Rock Mtn Hardware,
Steve McCoy dba McCoy's Painting, View Point Inc, Harris Refrigeration,
Precision Plumbing, Mike's Welding)

Robert J. Elgee

'e.,~o\STE:;12..Q~ P\C..."l\ONS
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User: CRYSTAL

ROA Report

Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
11/25/2009

Civil Disposition entered for: Harris Refrigeration Heating & Electric,
Defendant; Mccoy, Steven W, Defendant; Mike's Welding & Metal Works,
LLC, Defendant; Precision Plumbing, Inc, Defendant; Rocky Mountain
Hardware, Inc, Defendant; Viewpoint, Inc., Defendant; Benz, Leslie Smith,
Plaintiff. Filing date: 11/25/2009

Robert J. Elgee

12/1/2009

Hearing result for Motion to Compel held on 12/08/2009 02:00 PM:
Hearing Vacated/per Luboviski Wygle Fallowfield fax

Robert J. Elgee

12/31/2009

Notice of Trial Scheduling

Robert J. Elgee

Hearing Scheduled (Clerk's Status 01/14/2010 04:59 PM)

Robert J. Elgee

Motion for Stay of D. L. Evans Foreclosure Sale and Notice of Hearing

Robert J. El gee

Memorandum in Support of Motion for Stay of Foreclosure Sale

Robert J. Elgee

Affidavit of Janet C. Wygle in Support of Motion for Stay of Foreclosure

Robert J. Elgee

Hearing Scheduled (Motion to Stay 01/25/2010 04:00 PM)

Robert J. Elgee

Affidavit in Support of Application for Entry of Defaults and Default
Judgment for Certain Defendants

Robert J. Elgee

Application for Entry of Default and Default Judgment against Certain
Defendants

Robert J. Elgee

Response to Notice of Trial Scheduling

Robert J. Elgee

1/14/2010

Amended Response to Notice of Trial Scheduling

Robert J. El gee

1/22/2010

Memorandum in Opposition to Plaintiffs Motion for Stay of Sale

Robert J. Elgee

Affidavit of Lucas Wait in Opposition to Motion to Stay Sale

Robert J. Elgee

Affidavit of R.C. Stone in Opposition to Motionto Stay Sale

Robert J. Elgee

Court Minutes
Hearing type: Motion to Stay
Hearing date: 1/25/2010
Time: 4:01 pm
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: D201
Party: DL Evans Bank, Attorney: R.C. Stone
Party: Leslie Benz, Attorney: Janet Wygle

Robert J. El gee

Affidavit of R.C. Stone

Robert J. Elgee

Hearing result for Motion to Stay held on 01/25/2010 04:00 PM: District
Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: Mr. Stone via
telephone less 100

Robert J. El gee

Default against Certain Defendants

Robert J. Elgee

Default Judgments against Certain Defendants

Robert J. Elgee

Stipulation regarding Trustee's Sale

Robert J. El gee

Hearing Scheduled (Scheduling Conference 02/08/2010 10:00 AM)

Robert J. Elgee

Notice Of Hearing

Robert J. El gee

Order Regarding Trustee's Sale

Robert J. El gee

1/12/2010

1/13/2010

1/25/2010

1/26/2()10

1/27/2010
2/1/2010

Date: 7/27/2010
Time: 02:28 PM
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Judicial District Court - Blaine Count

ROA Report
Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
2/8/2010

2/9/2010

Court Minutes
Hearing type: Scheduling Conference
Hearing date: 2/8/2010
Time: 10:02 am
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: 0202
Party: DL Evans Bank, Attorney: R.C. Stone
Party: Leslie Benz, Attorney: Janet Wygle

Robert J. Elgee

Hearing result for Scheduling Conference held on 02/08/2010 10:00 AM:
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: less 100

Robert J. Elgee

Hearing Scheduled (Pretrial Conference 05/03/2010 01 :30 PM)

Robert J. El gee

Hearing Scheduled (Court Trial 05/25/2010 09:00 AM) 3 day

Robert J. Elgee

Notice Of Hearing

Robert J. Elgee

Civil Case Scheduling Order, Notice of Trial Setting and Initial Pretrial
Order Motions

Robert J. Elgee

Notice of filing of DL Evans Bank's supplemental response to Pit's first
interrogatories

Robert J. Elgee

Notice of filing of DL Evans Bank's supplemental response to request for
production of documents

Robert J. Elgee

3/4/2010

Stipulation to Vacate Trial Date

Robert J. Elgee

3/5/2010

Continued (Court Trial 06/29/2010 09:00 AM) 3 day

Robert J. Elgee

Order vacating Trial Date

Robert J. Elgee

Motion for summary judgment

Robert J. Elgee

2/19/2010

4/5/20: 0

4/19/2010

Notice Of Hearing on Pit's motion for summary judgment

Robert J. Elgee

Affidavit of Janet C. Wygle in support of motion for summary judgment

Robert J. Elgee

Brief in support of motion for summary judgment

Robert J. Elgee

Hearing Scheduled (Motion for Summary Judgment 05/03/2010 01 :30
PM) Pit's motion

Robert J. Elgee

Motion to Strike and in Limine

Robert J. Elgee

Notice Of Hearing on Motion to strike and in Limine

Robert J. Elgee

Brief in Opposition to Motion for Summary Judgment

Robert J. Elgee

Affidavit of R.C. Stone

Robert J. Elgee

Affidavit of Ken Nelson

Robert J. Elgee

Affidavit of Bruce Hunsaker

Robert J. Elgee

4/20/2010

Hearing Scheduled (Motion in Limine 05/03/2010 01 :30 PM)

Robert J. Elgee

4/26/2010

Pretrial Statement

Robert J. Elgee

Reply Brief in Support fo Motion for Summary Judgment

Robert J. Elgee

Supplemental Pretrial Statement

Robert J. Elgee

Plaintiffs Pre-Trial Memorandum

Robert J. Elgee

4/30/2010

Date: 7/27/2010
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Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, etal.

Other Claims
Judge

Date
5/3/2010

Court Minutes
Hearing type: Motion for Summary Judgment
Hearing date: 5/3/201 O
Time: 1:39 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: D211
Party: DL Evans Bank, Attorney: R.C. Stone
Party: Leslie Benz, Attorney: Janet Wygle

Robert J. Elgee

Hearing result for Motion in Li mine held on 05/03/2010 01 :30 PM: District
Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: more 100

Robert J. Elgee

Hearing result for Motion for Summary Judgment held on 05/03/2010 01 :30 Robert J. Elgee
PM: District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: Pit's motion more
100
Hearing result for Pretrial Conference held on 05/03/2010 01 :30 PM:
Hearing Vacated

Robert J. Elgee

5/4/2010

Hearing result for Court Trial held on 06/29/2010 09:00 AM:
Vacated 3 day

Hearing

Robert J. Elgee

5/14/2010

Affidavit of Janet Wygle's Interest Calculation For Order of Summary
Judgment

Robert J. Elgee

5/18/2010

Memorandum of Costs and Affidavit of Attorneys Fees And Costs

Robert J. Elgee

5/19/2010

Order of Summary Judgment

Robert J. Elgee

Civil Disposition entered for: DL Evans Bank, Defendant; Benz, Leslie
Smith, Plaintiff. Filing date: 5/19/2010

Robert J. Elgee

STATUS CHANGED: Closed

Robert J. Elgee

5/20/2010

Objection to Plaintiffs Motion for Summary Judgment

Robert J. Elgee

5/27/2010

Motion to Disallow Costs

Robert J. Elgee

Objection to Interest

Robert J. Elgee

Notice of Hearing on Motion to Disallow Costs and Objection to Interest

Robert J. Elgee

Memorandum in Opposition to Request for Attorneys Fees and
Prejudgment Interest

Robert J. Elgee

6/2/2010

6/17/2010

Hearing Scheduled (Motion 06/28/2010 04:00 PM) to Disallow Costs and Robert J. Elgee
Objection to Interest
STATUS CHANGED: Closed pending clerk action

Robert J. Elgee

Notice Of Appeal

Robert J. Elgee

Appealed To The Supreme Court

Robert J. Elgee

STATUS CHANGED: Inactive

Robert J. Elgee

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Parsons, Smith & Stone, LLP Receipt number: 0003943 Dated:
6/17/2010 Amount: $101.00 (Check) For: DL Evans Bank (defendant)

Robert J. Elgee

Bond Posted - Cash (Receipt 3944 Dated 6/17/2010 for 100.00)

Robert J. Elgee

l2fb,sT8Z..O~ Acr1o~s -1
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Case: CV-2009-0000613 Current Judge: Robert J. Elgee
Leslie Smith Benz vs. East Avenue Bluff, eta I.

Other Claims
Date
6/18/2J10

Judge
Response Brief in Support of Request for Attorneys Fees and Costs and
Prejudgment Interest

Robert J. Elgee

Amended Notice of Appeal

Robert J. Elgee

6/28/2010

Continued (Motion 06/29/2010 03:00 PM) to Disallow Costs and
Objection to Interest

Robert J. Elgee

6/29/2010

Court Minutes
Hearing type: Motion
Hearing date: 6/29/2010
Time: 3:35 pm
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: D219
Party: DL Evans Bank, Attorney: R.C. Stone
Party: Leslie Benz, Attorney: Janet Wygle

Robert J. Elgee

Hearing result for Motion held on 06/29/2010 03:00 PM: District Court
Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: to Disallow Costs
and Objection to Interest less 100

Robert J. Elgee

7/7/2010

Order Suspending Appeal

Robert J. Elgee

7/12/2010

Motion for Attorneys Fees Notice of Hearing Thereon

Robert J. Elgee

Hearing Scheduled (Motion for Attorney fees and Costs 08/02/2010 11 :00 Robert J. Elgee
AM)
Affidavit of Janet C. Wygle in Support of Motion for Attorney Fees

Robert J. Elgee

Order on Application for Costs and on Objections to Attorney's Fees and
Interest

Robert J. Elgee

Amended Judgment

Robert J. Elgee

7/23/2010

Brief in Support of Motion for Attorneys Fees

Robert J. Elgee

7/26/2010

Memorandum in Opposition to IRCP 37 (c) Motion

Robert J. Elgee

Affidavit of R. C. Stone in opposition to IRCP 37(c) Motion

Robert J. Elgee

---------------------

Janet C. Wygle
LUBOVISKI, WYGLE,
FALLOWFIELD & RITZAU, P.A.
Suite 205, The Scation
460 Sun Valley Road
P.O. Box 1172
Ketchum, Idaho 83340
Tel: 208/726-8219
Fax: 208/726-3750
ISB# 2232

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
LESLIE BENZ,
Plaintiff,
V.

)
)
)
)

Case No. CV-2009- /, 13

)

)
EAST AVENUE BLUFF, LLC, an Idaho limited
)
liability company; D.L. EV ANS BANK;
)
TIMELESS DESIGN COMP ANY; CLIFF R.
)
IVERSON d.b.a. LEI'S CUSTOM TILE; FISHER )
APPLIANCE, INC.; VIEWPOINT, INC.; CAD
)
DRAFTH-.JG SYSTEMS, INC.; BUCKHORN
)
ELECTRIC, LLC/DEVILAN HAIRE; A.C.
)
HOUSTON LUMBER COMPANY; MIKE
)
PUNNETT; PRECISION PLUMBING, INC.;
)
WATSON BUILDERS, INC.; HARRIS
)
REFRIGERATION HEATING AND ELECTRIC; )
FERGUSON ENTERPRISES, INC.; ROCKY
)
MOUNTAIN HARDWARE, INC.; SWEET'S
)
PORTABLE WASTE SERVICES, LLC; WHITE )
BUILDERS, LLC; MIKE'S WELDING AND
)
)
METAL WORKS, LLC; SENTINEL FIRE &
SECURITY, INC.; STEVE McCOY, d.b.a.
)
McCOY'S PAINTING; CHRISTOPHER
)
BRENNAN d.b.a. BRENNAN'S CARPET; and
)
PAUL COOPER d.b.a. SUN VALLEY DRYWALL,)
)
Defendants.
)

COMPLAINT TO FORECLOSE
VENDEE'S LIEN
AND FOR ORDER OF SALE,
AND/OR FOR BREACH OF
CONTRACT

Fee Category: A
Filing Fee:
$88.00

ROBERT J. ELGEE
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COME NOW the Plaintiff, Leslie Benz, by and through her attorney ofrecord, Janet C.
Wygle of Luboviski, Wygle, Fallowfield & Ritzau, P.A., and for causes of action against the
Defendants, complain, state, and allege as follows:
FIRST CAUSE OF ACTION
(Vendee's Lien Foreclosure)

The Plaintiff is an individual residing in Blaine County, Idaho, and the contract Purchaser
of a townhouse which was built on Lot 3 in Block 41 of the City of Ketchum, Blaine County,
Idaho (hereinafter referred to as "the Property").

II
Defendant East Avenue Bluff, LLC (hereinafter referred to as "EAB LLC") is an Idaho
limited liability company, the record owner of the Property, and the contract Seller of the
townhouse referred to above to Plaintiff.

III
The Defendant D.L. Evans Bank is a corporation doing business in Blaine County, Idaho,
and the holder of a note for $2,650,000.00, which note is secured by a Deed of Trust on the
Property, recorded August 30, 2007.
IV
The Defendant Timeless Design Company is a sole proprietorship owned by David
Leslie, doing business in Blaine County, Idaho, and the filer of a Mechanic's Lien for $17,671.00
against the Property, which lien was recorded February 10, 2009 as Instrument No. 564757, and
re-recorded April 2, 2009 as Instrument No. 566230 to correct the legal description.
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V
The Defendant Cliff R. Iverson, d.b.a. Lei's Custom Tile, is a sole proprietorship, doing
business in Blaine County, Idaho, and the filer of a Mechanic's Lien in the amount of $9,135.00,
which lien was recorded February 11, 2009 as Instrument No. 564785 and 564786.
VI
The Defendant Fisher Appliance, Inc. is an Idaho corporation and the filer of a Labor and
Material's Lien for$ 12,154.66 against the Property, which lien was recorded February 12, 2009
as Instrument No. 564789.

Vll
The Defendant Viewpoint, Inc. is an Idaho corporation and the filer of a Material's Lien
for $2,800.50 against the Property, which lien was recorded February 13, 2009 as Instrument No.
564812.

VIII
The Defendant CAD Drafting Systems, Inc. is an Idaho corporation and the filer of a
Mechanic's Lien for $19,547.98 against the Property, which lien was recorded February 17, 2009
as Instrument No. 564878.

IX
The Defendant Buckhorn Electric, LLC/Devilan Haire, is an Idaho limited liability
company and the filer of a Mechanic's Lien for $8,354.00 against the Property, which lien was
recorded February 18, 2009 as Instrument No. 564966.

X
The Defendant A.C. Houston Lumber Company is a corporation doing business in Blaine
County, Idaho, and the filer ofa Material's Lien for $1,606.19 against the Property, which lien
COMPLAINT TO FORECLOSE VE'KDEE'S LIEN, ETC.:3
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was recorded February 18, 2009 as Instrument No. 564969.

XI
The Defendant Mike Punnett, is a sole proprietorship, doing business in Blaine County,
Idaho, and the filer of a Mechanic's Lien in the amount of$14,127.00 against the Property,
which lien was recorded February 18, 2009 as Instrument No. 564978.

XII
The Defendant Precision Plumbing, Inc., is an Idaho corporation and the filer of a
Mechanic's Lien for $14,465.17 against the Property, which lien was recorded February l 8, 2009
as Instrument No. 564980.

XIII
The Defendant Watson Builders, Inc., is an Idaho corporation and the filer of a
Mechanic's Lien for $213,126.51 against the Property, which lien was recorded February 19,
2009 as Instrument No. 564983. This lien may include amounts due to other Defendants who
have filed liens on the Property.

XIV
The Defendant Harris Refrigeration Heating and Electric, is doing business in Blaine
County, Idaho, and the filer of a Labor and Materialmen 's Lien for $25,292.00 against the
Property, which lien was recorded February 24, 2009 as Instrument No. 565086.

xv
The Defendant Ferguson Enterprises, Inc., is doing business in Blaine County, Idaho and
the filer of a Material men's Lien for $ I 0,934. 50 against the Property, which lien was recorded
March 16, 2009 as Instrument No. 565672.
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XVI
The Defendant Rocky Mountain Hardware, Inc., is an Idaho corporation and the filer of a
Materialmen's Lien for $11,119.72 against the Property, which lien was recorded April 14, 2009
as Instrument No. 566589.
XVII
The Defendant Sweet's Portable Waste Service, LLC, is an Idaho limited liability
company, and the filer of a Materialmen's Lien for $386.90 against the Property, which lien was
recorded April 16, 2009 as Instrument No. 566628.
XVIII
The Defendant White Builders, LLC, is an Idaho limited liability company, and the filer
of a Mechanic's Lien for $4,624.15 against the Property, which lien was recorded April 20, 2009
as Instrument No. 566721.

XIX
The Defendant Mike's Welding and Metal Works, LLC, is an Idaho limited liability
company, and the filer of a Labor and Materialmen's Lien for $7,754.79 against the Property,
which lien was recorded April 21, 2009 as Instrument No. 566746.

xx
The Defendant Sentinel Fire & Security, Inc., is an Idaho corporation, and the filer of a
Mechanic's Lien for $1,976.52 against the Property, which lien was recorded April 23, 2009 as
Instrument No. 566802.
XXI
The Defendant Steve McCoy, d.b.a. McCoy's Painting, is doing business in Blaine
County, Idaho, and the filer of a Labor and Meterialmen's Lien for $9,125.00 against the
COMPLAINT TO FORECLOSE VENDEE'S LIEN, ETC./5
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Property, which lien was recorded April 23, 2009 as Instrument No. 566803.
XXII
The Defendant Christopher Brennan d.b.a. Brennan's Carpet, is doing business in Blaine
County, Idaho, and the filer of a Labor and Materialmen 's for $10,403.34 against the Property,
which lien was recorded April 27, 2009 as Instrument No. 566916.
XXIII
The Defendant Paul Cooper d.b.a. Sun Valley Drywall, is doing business in Blaine
County, Idaho, and the filer of a Labor and Materialmen's Lien for $5,200.00 against the
Property, which lien was recorded May 7, 2009 as Instrument No. 567214.
XXIV
On or about June 7, 2007, Plaintiff and Defendant EAB, LLC entered into a Real Estate
Purchase and Sale Agreement (hereinafter "the Agreement"), whereby Defendants would
subdivide the Property into two (2) townhouse sub-lots, build a townhouse on one (1) such sublot to be known as Lot 3A, and sell such townhouse to Plaintiff for the sum of $2,743,500. A
true and correct copy of such Agreement is attached hereto as Exhibit A and incorporated herein
by this reference.
XXV
On June 8, 2007, Plaintiff paid the sum of$100,000.00 to Sun Valley Brokers LLC Trust
Account as earnest money for the above-reference purchase, as required by the Agreement. True
and correct copies of Plaintiffs personal check and the deposit of such funds are attached hereto
as Exhibits B and C and incorporated herein by this reference. These funds were released to
Defendant EAB LLC pursuant to the terms of the Agreement.
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XXVI
On June 25, 2007, Plaintiff wired the sum of $400,000.00 to Sun Valley Brokers LLC
Trust Account as additional earnest money for the above-referenced purchase, as required by the
Agreement. A true and correct copy of such wire transfer is attached hereto as Exhibit D and
incorporated herein by this reference. These funds were released to Defendant EAB LLC
pursuant to the terms of the Agreement.
XXVII
On November 13, 2007, Plaintiff paid the sum of $250,000.00 to Defendant as additional
earnest money for the above-referenced purchase, as required by the Agreement. A true and
correct copy of Plaintiffs personal check is attached hereto as Exhibit E and incorporated herein
by this reference. These funds were released to Defendant EAB LLC pursuant to the terms of the
Agreement.
XXVIII
Plaintiff has fulfilled all of her obligations under the terms of the Agreement. Defendant
EAB LLC materially breached its obligations to Plaintiff under the Agreement in that it did not
timely complete all construction, did not timely complete the sub-lot subdivision, could not
timely close the transaction, and did not and could not provide clear and marketable title to the
Property due to the mortgage and liens filed against the Property which could not be discharged
by Defendant. These material breaches of the Agreement constituted a failure of consideration
and entitled Plaintiff to rescind and terminate the Agreement, which she did by written notice to
Defendant EAB LLC and the escrow agent, Sun Valley Brokers LLC on July 7, 2009. A true and
correct copy of that notice is attached hereto as Exhibit F and incorporated herein by this
reference.
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XXIX

Pursuant to Idaho Code §45-804, Plaintiff is entitled to a Vendee's Lien against the
Property in the sum of $750,000.00, which lien is superior to all other liens against the property.
Pursuant to Idaho Code §28-22-104, Plaintiff is entitled to interest on her deposits of
$750,000.00 at the rate of twelve percent (12%) per annum from July 7, 2009, until all such
deposits have been repaid or otherwise recovered.
XXX

Prior to lending the Defendant any money, D.L. Evans Bank required a copy of the
Agreement and was informed that the Plaintiff had allowed or would be allowing the release of
all of the earnest money totaling $750,000.00. Defendant D.L. Evans Bank has acknowledged in
writing that the Plaintiffs vendee's lien is superior to its mortgage lien.
XXXI

All of the Defendants claim some right, title, estate, lien, or interest in the Property
adverse to, and subordinate to, the Plaintiffs Vendee's Lien under Idaho Code §45-804.
XXXII

Plaintiff has made demand upon Defendant EAB LLC for return of her deposit and
cancellation of the Agreement, but the Defendant has failed and refused to return Plaintiffs
earnest money in the sum of $750,000.00.
XXXIII

Plaintiff has been required to retain the services of the law firm Luboviski, Wygle,
Fallowfield & Ritzau, P.A. to prosecute this vendee's lien foreclosure action and should be
awarded her attorneys' fees against the Defendant EAB LLC, pursuant to paragraph 16 of the
Agreement, and against any Defendants contesting Plaintiffs vendee' s lien priority and
COMPLAINT TO FORECLOSE VENDEE'S LIEN, ETC./8
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foreclosure pursuant to Idaho Code §§12-120(3) and 12-121, in the sum of$25,000.00 if this
matter is uncontested or such greater sum as may be determined by the Court if this matter is
contested.
SECOND CAUSE OF ACTION
(Breach of Contract by East Avenue BluffLLC)

XXXIV
Plaintiff realleges paragraphs I, II, XXIV through XXVII and XXXII of her first cause of
action as if fully set forth herein.

XXXV
Defendant EAB LLC breached the Agreement with Plaintiff by allowing liens to
accumulate on the Property for unpaid construction costs, by failing to timely close the purchase
and sale of the Property, by failing to provide clear and marketable title, all as required by the
Agreement, and by failing to refund Plaintiffs deposits upon termination of the Agreement.

XXXVI
Plaintiff has suffered damages as a result of the breach of contract by Defendant EAB
LLC in the sum of $750,000.00, plus her attorney's fees and costs incurred in attempting to get
said Defendant to fulfill its obligations, dealing with other lienholders, and pursuing this lawsuit.
Pursuant to Idaho Code §28-22-104, Plaintiff is entitled to interest on her deposits of
$750,000.00 at the rate of twelve percent (12%) per annum from July 7, 2009, until all such
deposits have been repaid or otherwise recovered.

XXXVII
Plaintiff has been required to retain the services of the law firm Luboviski, Wygle,
Fallowfield & Ritzau, P.A. to prosecute this breach of contract action and should be awarded her
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attorneys' fees against the Defendant EAB LLC, pursuant to paragraph 16 of the Agreement and
pursuant to Idaho Code § §12-120(3) and 12-121, in the sum of $25,000.00 if this matter is
uncontested or such greater sum as may be determined by the Court if this matter is contested.
WHEREFORE, Plaintiff prays for Judgment as follows:
1.

That the Plaintiffs vendee's lien in the sum of $750,000.00, plus interest thereon

at the rate of twelve percent (12%) per annum from July 7, 2009, plus attorney's fees and costs
incurred herein, be declared valid and superior to all Defendants' liens on the First Cause of
Action and that such lien be foreclosed and that the Property be sold, at which sale Plaintiff shall
be entitled to a credit bid of $750,000.00 plus interest, plus her attorney's fees and costs awarded
on the First Cause of Action;
2.

That the Plaintiff be awarded interest on her deposits and her attorney's fees and

costs incurred herein as set forth above on the First Cause of Action;
3.

That the Plaintiff be awarded her damages resulting from the Defendant EAB

LLC's breach of contract in the amount of $750,000.00, plus interest thereon as set forth above,
against Defendant EAB LLC on the Second Cause of Action;
4.

For reasonable attorneys' fees and costs incurred herein as set forth above against

Defendant EAB LLC on the Second Cause of Action; and
5.

For such other, further, or different relief as to the Court seems just and proper.

--\h_
DATED this

\i_

day of August, 2009.
LUBOVISKI, WYGLE,
FALLOWFIELD & RITZAU, P.A.
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VERIFICATION

STATE OF IDAHO
ss.
County of Blaine
LESLIE BENZ, being first duly sworn, upon her oath, deposes and says:
That I am the Plaintiff in the above-entitled action; that I have read the within and
foregoing Complaint to Foreclose Venee's Lien and for Order of Sale and believe the same to be
true and correct.

LESLIE BE

iL
SUBSCRIBED AND SWORN to before me this j1__ day of August, 2009.
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Real Estate Purchase And Sale Agreement
Two Million Seven-Hundred Forty-ThreeThousand Five Hundred Dollars

Purchase Price$

2,743,500.00

Buyer:

Leslie Benz and/or Assigns

Seller

Rutherford and/or Assigned to the development LLC "East Avenue Bluff, LLC"

Property Address

100 East Ave

Legal Description: Lot 4, Blk 41, Sublot 3A
City:

County: Blaine

Ketchum

State: Idaho

Buyer hereby offers to purchase the above described Property on the following terms and conditions:
Terms The purchase price is payable as follows:
S 2,743,500.00
Cash, cashier's check, loan proceeds, or certified funds at closing, including Earnest Money
$
Seller Financing - See Financing Contingency "Other Financing Terms"
$
Other - See Financing Contingency "Other Financing Terms"
$2,743,500.00

Total Purchase Price - Not including closing costs

I
Earnest Money $ soo,000.00
To be Held By:
Evidenced By:
[8'.l Listing Broker
~ Personal Check
D Selling Broker
D Cashier's Check
D Title Company
D Promissory Note

Five Hundred Thousand Dollars
Other Remarks:
See Additional Terms

Earnest Money to be deposited in a trust account upon written acceptance of this Agreement by all parties.
Offer Expires On:

Date: 06/08/2007

Time: 3pm MST

Closing Date: October 1 2008 or upon receipt of certificate of occupancy, whichever is sooner.
Possession Date: ~ On closing date OR D Other:
Responsible Closing Broker/ Office:
Responsible Closing Agency / Title Co:

Lane Monroe/ Sun Valley Brokers, LLC
Amerititle

New Construction or Recent Improvements:
If "YES", see Standard Terms, paragraph 6, of this Agreement.

Yesrgj

NoO

D

Inspection Contingency
Yes
No~
1) This offer is contingent upon Buyer's acceptance of the condition of the Property, subject to paragraph 7, below.
If Buyer does not object to the condition of the Property in writing on or before _ _ ("inspection contingency
period"), pursuant to paragraph 8, below, this inspection contingency shall be deemed released.
1) Buyer shall have the right to, and is strongly advised to, conduct inspections, tests, surveys and other studies
("inspections") at Buyer's sole cost to confirm all information provided to Buyer, and ·to thoroughly inspect the
Property.
1) Square footage verification: Buyer is aware that any reference to the square footage of the Property or its
improvements is approximate. Alternative methods of measurement and calculation may vary significantly. If
square footage is material to the Buyer, Buyer must verify same during the inspection period.
1) Water Rights verification: It is strongly advised that the Buyer contact a knowledgeable attorney of the Buyer's
choice, experienced in water law, to advise the Buyer of the validity, quality, and quantity of any water right
acquired with real estate described in this Agreement. Buyer must verify same during the inspection period.
1) Buyer to select own professionals with appropriate qualifications to conduct all inspections and verifications.
1) Seller shall provide reasonable access for such inspections; Buyer shall indemnify Seller and hold Seller
harmless from all injury loss or liability regarding such inspections
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Inspection Contingency - Continued
1) THIS INSPECTION CONTINGENCY MAY NOT BE USED BY BUYER TO OBJECT TO ANY MATTER OTHER

8)

THAN A MATERIAL COI\IDITI0N OR DEFECT UNKNOWN TO BUYER AT THE TIME THIS AGREEMENT
WAS SIGNED.
If Buyer obJects to the condition of the Property, Buyer shal!, prior to the expiration of the inspection contingency
period, give one of the following written notices to Seller:
A. Notice of the previously unknown material condition(s) and/or defect(s) to which Buyer obiects and declaring
this Agreement null and void, In which case the Earnest Money shall be refunded to Buyer (less any unpaid
expenses incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section); or
B Notice of the previously unknown material condition{s) and/or defect(s) to which Buyer objects and Buyer's
desired remedy shall be set forth on a Contingency Release form, in which case this Agreement shall remain in
effect, subject to sub-paragraph C, below.
C Upon receipt of notice under paragraph B, above, Seller shall have_ business days to give Buyer written
notice (by signing the Buyer's Contingency Release form) that Seller will correct such condition(s) and/or
defect(s) prior to closing. If Seller does not sign the Buyer's Contingency Release form, Buyer may, within
business days follQ\i\ling Seller's notice period, above, release the contingency in writing, or this Agreement shall
be null and void, in which case the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section). Buyer's closing of the transaction
shall constitute acceptance of the condition of the Property, unless otherwise stated in writing signed by both
parties

Lead-Based Paint Disclosure/ Contingency The subject Property is "Target Housing" (built prior to 1978)
Norg], If "YES", Buyer shall be provided with
regarding lead-based paint and/or lead-based paint hazards: Yes
Seller's completed and signed "Disclosure of Information and Acknowledgement: Lead-Based Paint and/ or LeadBased Paint Hazards" ("Disclosure") and a copy of the pamphlet "Protect Your Family From Lead in Your Horne"
("Pamphlet") no later than_ business days following acceptance of this Agreement by both parties, and one of the
following boxes must be checked:
Buyer shall have the unconditional right to cancel this Agreement upon receipt of Seller's Disclosure and
Pamphlet and shall be allowed not less than ten (10) days after receipt of these documents to conduct an inspection
for lead-based paint hazards. Should Buyer elect to conduct a lead-based paint inspection following Buyer's receipt
of the Disclosure and Pamphlet. a "Lead-Based Paint Inspection Contingency Addendum" shall be attached hereto;
OR

D

D

D

Buyer hereby acknowledges receipt of the Disclosure and Pamphlet and hereby waives the right to conduct a
lead-based paint inspection.

Financing Contingency
This offer is contingent upon Buyer securing the following financing:
Assume Existing Loan:
New Loan
Type of Loan:
Conv.
FHA
Amount
$
Maximum % Rate:
Fixed Rate
I Years:
Maximum Points:
Institutional Lender

:J

YesO Nocgi

D

I

D
:J
D

VA
Adj. Rate
Private Lender

D

D
D

IO!her Finandng Terms:

Buyer agrees to make a best effort to obtain such financing and to make written application to the lender within
business days after acceptance of this Agreement by both parties

D Property must appraise at no less than the purchase price.
D Preliminary Approval Buyer sha I, on or before
provide Seller with a letter from Buyer's lender evidencing preliminary approval of Buyer's ability to qualify for the
loan amount and terms set forth above, subject only to such reasonable and customary conditions as the lender
typically imposes on such preliminary approval letters.
If Buyer has nol released this contingency in writing on or before
this Agreemen! shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
l incurred on benalf of Buyer pursuant to the ·'C9sts To Be Paid
section of this Agreement)
Ooc'.Jmen: II Sl/6-SR-07-04
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Sale of Buyer's Property Continge .• y
This offe, is contingent on the closing of a sale of Buyer's property located at

Yes

D No~

Phone

Listed with.
listing Agent:
If Buyer has not released this contingency in writing on or before

, this Agreement shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
j incurred on behal; of Buyer pursuant to the "Costs To Be Paid By" section of this Agreeme_nt_)_._ _ _ _ _ _ _ __

D

Seller's Right to Accelerate Buyer's Contingency Releases
Yes
No~
Should Seller receive another acceptable offer to purchase, prior to Buyer's contingencies being released, Seller
shall give Buyer written notice of such new offer In the event the Buyer does not release all contingencies in writing
within _ business days after the receipt of such notice then this Agreement shall terminate and the Earnest Money
shall be returned to Buyer (less any unpaid expenses incurred on behalf of Buyer pursuant to the "Costs To Be Paid
By" section of this Agreement) In the event the Buyer does release the contingencies, the Buyer shall proceed to
purchase the Property under the remaining terms and conditions of this Agreement, notwithstanding that the terms of
the new offer may be more or less favorable.

Other Contingencies

Yes

D

No~ See Addendum(s)

D

If Buyer has not released this/ these contingency(ies) in writing on or before
this Agreement shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).

Additional Terms

Yes~ No

D

See Addendum(s)

~

1) See Addendum 'A'
2) Seller is assigning this contract to the development LLC, East Avenue Bluff, LLC on June 11, 2007
3) Selling agent is an Idaho licensed real estate broker and is related to the developer.
4) $100,000.00 (One Hundred Thousand Dollars) to be deposited in Sun Valley Brokers, LLC Trust Account on or
before June 8th, and is non-refundable. An additional $400,000.00(Four Hundred Thousand Dollars) to be
deposited into Sun Valley Brokers. LLC Trust Account, non-refundable, and the total amount o; SS00,000.00 (Five
hundred Thousand Dollars) to be released to Seller on or before June 21, 2007

lo -1--', I
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j Terms. paragraph

Included Items (In addition to Stan

Costs To Be
Paid By

Appraisal

Buyers
I

Sellers
Share Equally

N/A
See Addi. Terms

l2J
D
D
D
D

Standard
Title Ins.

D
r8l
D
D
D

Closing
Escrow Fee
'1

D
D
l2J
D
D

Broker working with Seller
Broker's Name: Lane Monroe
Stacey Rutherford
Listing Agent:
Sun Valley Brokers, LLC
Brokerage:
Mailing Address PO Box 3480
Sun Valley, Id. 83353
City, State, Zip:
622-7722
Fax: 622-7127
Office Phone:
stacey@svbrokers.com
E-Mail:

4)

Excluded lterr.

Assess
ments

Well
lnsp.

Septic
lnsp.

D
D
D

D
D
D

D
D
D

~

~

~

D

D

D

Septic
Other:
Pumping

D

D
D
r8l
D

D
D
D
~

D

Broker working with Buyer
Broker's Name: Lane Monroe
Selling Agent: Stacey Rutherford
Sun Valley Brokers, LLC
Brokerage:
Mailing Address:
City, State, Zip:
Fax:
Office Phone:
E-Mail:

REPRESENTATION CONFIRMATION AND ACKNOWLEDGMENT OF DISCLOSURE
Check one (1) box in Section 1 below and one (1) box in Section 2 below to confirm that in this transaction. the brokerage(s)
involved had the following relationship(s} with the BUYER(S) and SELLER(S).
Section 1:
D The brokerage working with the SUYER(S) is acting as
~ The brokerage working with the BUYER(S) is acting
AGENT.
D The brokerage working with the BUYER(S) is acting as
AGENT acting solely on behalf of the BUYER(S).
D The brokerage working with the BUYER(S) is acting as

an AGENT for the BUYER(S).
as a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED
a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED
a NONAGENT for the BUYER(S).

Section 2:
D The brokerage working with the SELLER(S) is acting as an AGENT for the SELLER(S) .
. ~ The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S). without an ASSIGNED
AGENT.
D The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED
AGENT acting solely on behalf of the SELLER(S).
D The brokerage working with the SELLER(S) is acting as a NDNAGENT for the SELLER(S)

1

Each party signing this document confirms that he has received, read and understood the Agency Disclosure Brochure adopted or
approved by the Idaho real estate commission and has consented to the relationship confirmed above. In addition, each party
confirms that the brokerage's agency office policy was made available for inspection and review.
EACH PARTY UNDERSTANDS THAT HE IS A "CUSTOMER" AND IS NOT REPRESENTED BY A BROKERAGE UNLESS
THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.

Standard Terms. All parties are advised to carefully review the following:
1) Withdrawal of Offer/Counteroffer - By delivery of a written notice of withdrawal to the office of the broker
working with the Seller or Offeree (whether Buyer or Seller). (A) Buyer can withdraw this offer at any time prior to
Buyer's receipt of Seller's written acceptance of this Agreement, and {B) an Offerer (whether Buyer or Seller)
may withdraw his Counteroffer at any time prior to Offerer's receipt of Offeree's written acceptance of such
Counteroffer.
2) Closing Date - On or before the closing date, Buyer and Seller shall deposit with the closing agency all funds
and instruments necessary to complete the sale. Closing means the date on which all documents are either
recorded or accepted by an escrow agent and the sale proceeds are available to Seller. Taxes, insurance. dues.
assessments (using the last available assessment as a basis), rent, interest and reserves, liens. encumbrances
'
or obligations assumed and utilities shall be pro-rated as of the Closing Date
Standard Terms - Continued
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3)

Closing Costs - Costs in addition to those listed may be incurred by Buyer and Seller Unless otherwise agreed
herein, or provided by law or required by lender, Buyer shall purchase Seller's reserve account if Seller's loan is
assumed.
4) Included Items - If present at time of offer, all items attached, including but not limited to, floor coverings,
attached television antennae, attached plumbing, bathroom and lighting fixtures, window screens, window
coverings. screen doors, storm windows, storm doors, garage door opener(s), transrnitter(s), exterior trees.
plants. shrubbery, water heating apparatus and fixtures, attached fireplaces and free-standing fireplaces,
awnings, ventilating, cooling and heating systems, built-in and drop-in ranges (but excepting all other ranges),
any alarms (burglar, fire, etc.), fences and gates, fuel tanks, irrigation fixtures and equipment, any and all water
and water rights, and all ditches and ditch rights that are appurtenant thereto shall be included in the sale unless
otherwise provided herein.
5) Seller's Property Disclosure - If required by Title 55, Chapter 25 Idaho Code, Seller shall within ten (10)
calendar days after the execution of this Agreement provide to the Buyer a "Seller's Property Disclosure Form"
and Buyer shal! have three (3) business days from receipt of the disclosure report to waive or not waive the right
to rescind the offer based upon information contained in the report, a copy of which shall be delivered upon
execution to Seller.
6) New Construction or Recent Improvements- If Residential Property is newly constructed or has a recent
improvement of over $2,000.00, the General Contractor is required by Title 45, Chapter 5, Idaho Code, to provide
certain disclosures to the prospective residential real property purchaser. If applicable, Buyer should obtain such
completed forms from the General Contractor.
7) Existing Loans - Within three (3) business days of acceptance, Seiler shall provide Buyer with all Notes and
Deeds of Trust or other financing documents to be assumed or taken subject to. Within five (5) business days of
receipt thereof, Buyer shall in writing notify Seller of his / her approval or disapproval of the terms of said
documents. Buyer's approval shall not be unreasonably withheld.
8) Definitions - "Business Day" shall mean Monday through Friday, excluding Saturday and Sunday, and
excluding holidays as defined by Idaho Code, Section 67-5302. "Notice(s)" shall mean a written document
specifying the necessary information. "Delivery" shall mean transmittal of information by mail, facsimile
transmission, courier, or hand delivery, but shall not mean e-mail, to the addresses stated herein. "Receipt"
shall mean possession of the item of information by the named recipient or within the office of the appropriate
broker. "Written Acceptance" shall mean receipt of a document signed and dated by all undersigned parties,
specifying a certain Offer or Counteroffer. "Signed" shall mean a document containing the original, facsimile, or
photocopied signature of a party, any of which shall be binding on the signatory.
9) Counterparts/ Facsimile Transmission - This Agreement may be executed in one or more counterparts, each
is deemed to be the original hereof, and all of which together constitute one and the same instrument. Facsimile
transmission of any signed original document, and retransmission of any signed facsimile transmission shall be
the same as personal delivery of the original. At the request of either party, or the Closing Agency, the parties will
confirm facsimile transmitted signatures by signing an original document.
10) Standard Title Insurance - The Seller shall within a reasonable time after closing furnish to the Buyer a title
insurance policy in the amount of the purchase price of the property showing marketable and insurable title
subject to the liens, encumbrances and defects elsewhere set out in this Agreement to be discharged or
assumed by the Buyer. Prior to closing the transaction, the Seller shall furnish to the Buyer a commitment of title
insurance policy showing the condition of the title to said property. Buyer shall have either five (5) business days
from the receipt of the commitment or until twenty-four (24) hours prior to the closing, whichever first occurs,
within which to object to the condition of the title as set forth in the commitment. If the Buyer does not object the
Buyer shall be deemed to have accepted the conditions of the title.
11) Extended and Other Coverage Title Policies -A standard policy of title insurance does not cover certain
potential problems or risks such as liens (i e., a legal claim against property for payment of some debt or
obligation), boundary disputes, claims of easement, and other matters of claims if they are not of public record at
the time of closing However, under Idaho law such potential claims against the property may have become a
legal obligation before the purchase of the home and may not yet be of public record until after the purchase.
Title Insurance companies may be able to issue an "extended coverage" policy for an additional premium In
addition to the premium for an extended coverage title policy, there may be other costs involved, i.e , survey or
additional closing fees. Such a policy may protect the Buyer against such problems. It is recommended that the
Buyer talk to a title insurance company about what it offers in the way of extended coverage and other
coverages that may be appropriate Only the policy itself shows exactly what type of coverage is offered so
contact a title company for particulars
1 Docum2nt #
i

.

S1/B-SR-07-04

i Date of Document. 06,C3/2007

Buyers Initials\

_f-,

Buyers Initials_'·._

Date
Date

h -1. -c 7I
----

Seller's Initials
Sell2r's Initials

,H'.'

~

Standard Terms - Continued

Date

L,/i 7;(r ,7

Dat: _ _ __

Page 5 of 7
v~r3,ic:r. 3 2 • c2,2oos

16

Standard Terms - Continued

12) Title Conveyance - Title of Seller is to be conveyed by warranty deed, unless otherwise provided, and is to be
marketable and insurable except for rights reserved in federal patents, state or railroad deeds, building or use
restrictions, building and zoning regulations and ordinances of any governmental unit, and rights of way and
easements established or of record. Liens, encumbrances or defects to be discharged by Seller may be paid out
of purchase money at date of closing No liens, encumbrances, defects, except those which are to be discharged
or assumed by Buyer or to which title is taken subject to, shall exist unless otherwise specified in this Agreement.
13) Default by Buyer - If the Buyer defaults in the performance of this Agreement, Seller will have the option of (1)
accepting the Earnest Money as liquidated damages and this Agreement shall terminate; or (2) pursuing any
other lawful right or remedy to which the Seller may be entitled, which may include specific performance. In the
case of option ( 1), Seller shall make demand in writing upon the holder of the Earnest Money,· upon which
demand said holder shall pay from the Earnest Money any unpaid costs incurred by or on behalf of Seller and
Buyer related to the transaction, as set forth in the "Costs To Be Paid By" section above, and said holder shall
pay any remaining balance of the Earnest Money to the Seller Seller and Buyer specifically acknowledge and
agree that if Seller elects to accept the Earnest Money as liquidated damages, such shall be the Seller's sole and
exclusive remedy, and such shall not be considered a penalty or forfeiture.
14) Default by Seller - It is agreed that if the title of said property is not marketable, or cannot reasonably be made
so within twenty (20) business days after notice containing a written statement of defects is delivered to the
Seller, or if the Seller defaults in the performance of this Agreement including Seller's obligations (if any) to
correct defects pursuant to Paragraph 8) C of the Inspection Contingency, the Buyer has the option of (1) having
the Earnest Money returned to the Buyer and this Agreement shall terminate; or (2) pursuing any other lawful
right or remedy to which the Buyer may be entitled, including specific performance. In the case of option (1 ), the
Buyer shall make demand in writing upon the holder of the Earnest Money. Upon such demand, and provided
there is no dispute as to the Seller's default, said holder shall refund the Earnest Money to the Buyer. Seller shall
pay for the unpaid costs incurred of title insurance and escrow fees, if any, and any unpaid costs incurred by or
on behalf of the Seller and the Buyer related to the transaction, as set forth in this Agreement.
15) lnterpleader - If a dispute arises as to Buyer's or Seller's default and entitlement to the Earnest Money, and
such dispute is not resolved within ten (10) business days of a demand for payment of the Earnest Money by the
Buyer or the Seller, the holder of the Earnest Money shall file an interpleader action in a court of competent
jurisdiction, and shall recover its attorneys fees and costs therefore, as provided by Idaho Code Section 5-321.
16) Attorney's Fees_- If either party initiates or defends any arbitration or legal action or proceedings, which are in
any way connected with this Agreement, the prevailing party shall be entitled to recover from the non-prevailing
party reasonable costs and attorneys' fees including such costs and fees on appeal and in any bankruptcy
proceeding.
17) Risk of Loss - Prior to closing of this sale, all risk of loss shall remain with Seller. 1n addition should the Property
be materially damaged by fire or other cause prior to the closing, this Agreement shall be voidable at the option
of the Buyer. Buyer shall give written notice of intent to void the Agreement to Seller or Seller's Agent and shall
be entitled to a full refund of the Earnest Money.
1B) Entire Agreement - This Agreement contains the entire agreement of the parties respecting the matters herein
set forth and supersedes any prior agreements or negotiations respecting such matters. No agreement,
representations, or warranties including, without limitations, any warranty of habitability, not expressly set forth
herein shall be binding on either party.
19) Time is of the Essence in this Agreement.
20) Agent Representations - The Agents representing the Buyer and Seller in this transaction relay information to
Buyers and Sellers that has been received from third parties. However, Agents do not make any representations
regarding flood plain, wetlands, avalanche zone, hazardous waste, environmental or health hazards, code
compliance, survey data, finished square footage, property size, zoning or other physical factors nor do the
Agents make any representations regarding law or taxation, unless specifically set forth in writing in this
Agreement. The Buyer and Seller specifically waive all claims against the Agents regarding any of these matters
which are not specifically included in this Agreement. It may be diligent and prudent for the Seller and/or Buyer to
employ the services of qualified independent professionals who perform services or provide opinions regarding
these matters, and the Agents may, during the course of this transaction, identify such individuals or entities
However, Agents are not war;anting in any way the services or opinions provided by such individuals or entities.
and the Buyer and Seller specifically waive any and al: claims against the Agents regarding such identification
Standard Terms - Continued
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21) FIRPTA - Tax Withholding at Closing - The parties agree that they shall fully comply with the Foreign
Investment in Real Property Tax Act (''FIRPTA") If Seller is not a "foreign person" under FIRPTA, at closing
Seller shall sign an affidavit stating the same. If Seller is a "foreign person" under FIRPTA, at closing the Closing
Agent shall withhold from the sale proceeds the appropriate tax amount and submit such amount and any
required forms to the Internal Revenue Service. Seller hereby indemnifies and holds Buyer and Closing Agent
harmless from any and all liability, including attorney's fees, related to Seller's taxes under FIRPTA, or othervvise,
which indemnification and hold harmless shall survive closing of the transaction.

THIS IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT UNDERSTOOD, THE PARTIES ARE
ADVISED TO SEEK THE ADVICE OF AN ATTORNEY.

In the event this form is received by electronic transmission and / or email, the parties hereto acknowledge that they
have not changed or altered the content of this form template.

Buyer(s) Acceptance Buyer hereby acknowledges having read this Agreement in its entirety, including the Standard
t8l 1 Addendum(s) attached
Terms, and having received a copy of this Agreement.
Buyer's Signature

Buyers Signa~
X

l ~Jll l k1\, J(/'f-

Signature

~-1-cn
Date

Printed Name:
Leslie Ben1i and/or Assigns
Physical Address: 34~
Mailing Address:, p d 6~'( 2.3 13 ,,, ,, ,, 1
City, State, Zip: ld::h:J1.; !Y) , I D u '.)? \.;
Home Phone: .:VB 1zL ~~c!,L~ Fax
Business Phone:2C8 72,o - 4ci'iITax:
E-Mail: b;-[1cl-C0:(V 6!'i,, ncJ-

v-Jill (} ·
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x____________
Date

Signature

Printed Name:
Physical Address:
Mailing Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Fax:
Fax:

Seller(s) Acceptance On the specified date, Seller acknowledges having read this Agreement in its entirety,
including the Standard Terms, and Seller hereby approves and accepts the offer to purchase set forth in the above
Agreement

[5{] "AS-IS"

D

Subject to attached Counteroffer

Seller agrees to carry out all of the terms thereof on the part of the Seller and acknowledges receipt of a true copy of
this Agreement signed by all parties.
Seller's Signature

Seller's

x____________
Signature

Printed Name:
Physical Address:
Mailing Address:
City, State, Zip
Home Phone
Business Phone
E-Mai!

X
Date

John R Rutherford and/or Assigns
25 Stone Bridges Rd
PO Box 2337
Sun Valley, Id. 83353
726-8168
Fax: same
Fax 726-3607
450-9132
jack2006@mac com
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ADDENDUM ''A"
RESERVATION ADDENDUM TO
PURCHASE AND SALE AGREElVIENT
ENTERED INTO PRIOR TO COMPLETION OF IMPROVEMENTS

This Reservation Addendum to Purchase and Sale Agreement ("Addendum") is an
addendum to that certain Purchase and Sale Agreement ("Purchase and Sale Agreement")
to be executed concurrently here1,vith (the Addendum and Purchase and Sale Agreement are
collectively referred to herein as the "Agreement"), is made and entered into this_ day of
June, 2007 (the "Effective Date"), by and between East Avenue Bluff, LLC, an Idaho
limited liability company ("Seller"), and Leslie Benz, an married \Voman ("Buyer").
Document No. SVB-SR-07-03 Dated 06/03/07

Property address: tOO East Ave., Ketchum, Id. 83340
Lot 3 Block 41, Su blot 3·A
RECITALS

A.

Seller is to become the owner of that certain real property described
and known as the East Avenue Bluff Townhomes located at l 00 and
120 East Avenue ("Property'"), which upon acquisition of the Property
and completion of construction thereafter, shall consist of four ( 4)
detached Townhomes.

B.

Buyer desires to purchase from Seller one of the townhomes which
will be constructed on the Property which according to the Preliminary
Plat of the Townhomes is legally described as Sublot 3A
("Townhome") located within Lot 3 of Block 41 Ketchum Townsite,
City of Ketchum, Blaine County, Idaho, and referred to as "H3."

C.

Buyer understands that Seller shall use deposit proceeds to secure the
Property and to develop it with four townhomes.

D.

Buver desires to reserve and purchase the Townhome, and Seller

Pa?c I o I' I
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desires tD hold and sel'. the Town.home in accordance 1,vith the terms
and conditions set forth herein.

AGREEMENT
The unders1gned pa11ies hereb) further agree as follows:
l. Reservation: Purchase and Sale. Buyer hereby reserves and hereby agrees to

purchase the Townhome from Seller, and Seller hereby holds and hereby agrees to
sell the Tov,nhome to Buyer on the terms and conditions set forth herein and in the
Purchase and
Agreement as amended and modified.
2. Purchase Price. Buyer hereby agrees to pay to Seller as the purchase price for the
Townhome the purchase price of $2,743,500.00, as set forth in paragraph 12
hereof, and subject to adjustment as provided for therein. The purchase price is
to be paid as follows:
a).
First Deposit. Buyer deposits herein and receipt is
ackno\vledged of $100,000.00, paid in part payment of the purchase price;
b).
Second Deposit. Buyer shall on or before June 2 l, 2007, pay to or
deposit as additional earnest money in part payment of the purchase price
$400,000.00;

c).
Third Deposit. Buyer shall on or before November 1, 2007, pay to
or deposit as additional earnest money in part payment of the purchase
price $250,000.00; and
d).
Final Pavment. The balance of the purchase price shall be paid on
the closing date which shall be designated in \.Vriting by Seller in
accordance with paragraph 6 hereof.
:. Nonrefundable; ~o Interest on Deposits. Upon delivery of both the First
Deposit and the Second Deposit, such deposits shall become nonrefundable, and
shall be released to Seller upon the simultaneous closing of the acquisition of the
Property by Seller from a third party seller. The Third Deposit upon payment by
Buyer shall become nonrefundable and shall be immediately released to Seller. No
interest shall be earned and/or paid on any of the deposits.

Pa~-.: 2 of2
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4. Coostruction. The improvements shall be constructed in substantial compliance
with the plans and specifications anached hereto. Seller ma; make minor changes
of the plans and specifications at Seller·s discretion. Material changes of the plans
and speci ficarions require Buyer's written approval.
). Documents. Buyer has reviewed and approves the documents regarding the
Townhome attached hereto which inclllde the following: topography plan,
preliminary plat, landscaping plan, 17oor plan, elevations, measurement plan, and
finish schedule. Seller reserves the right to make minor changes in the documents
at Seller"s discretion. Material changes of the documents require Buyer's written
approval.
6. Completion. Completion ("Completion") of the Townhome shall be upon the
receipt of the Certificate of Occupancy and upon substantial completion of all
common areas accessing the Town.home on Su blot 3A, if any. Seller shall use its
best efforts to complete the Townhome on or about October l, 2008, subject to
extension for delays beyond Seller's control. Seller shall give Buyer seven (7)
days \.Hitlen notice of the anticipated Completion. Closing shall be within seven
(7) days of Completion.
7. Punch List. Buyer shall have three (3) days upon Completion to inspect the
To\.vn.home ,vith a representative of Seller and to prepare a punch list. Buyer and
Seib shall agree to an amount necessary to assure completion of the punch list which
will be held in escrow and released to Seller upoo Buyer's approval of punch list
completion. Punch list work shall be completed within ten (I 0) days of closing.
8. Modifications. Buyer may propose to Seller desired modifications to the
Townhome. If the proposed modifications are unacceptable to Seller, Seller shall
notify Buyer. If acceptable to Seller, such proposed modifications shall be
considered as follows:
a)
The proposed modification shall be submitted to the project
architect for review, comment and, as appropriate, incorporation into the
plans and specifications. Thereafter, Seller shall develop cost estimates for
the modifications which shall be reflected in an amended purchase price
which shall be delivered to Buyer granting Buyer five (5) business days to
accept or reject the modified plans and specifications and the amended
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purchase price in \Vriting. Failure to so accept shall be deemed a rejection.
Extras shall be the net cost of all additions and subtractions that the
developer (Seller) obtains from the General Contractor, plus overhead,
time, and contingency, plus 5%. No redesign fee shall be charged.
b)
Upon acceptance, the modifications shall be submitted for all
necessary plan checks, design review approvals and permits, and any cost
shall be reimbursed by the Buyer to the Seller, half at the commencement
of the changes and half at the completion of the changes.
9. Title Insurance. Seller shall provide Buyer at closing the additional coverage of
Homeowners expanded endorsement title insurance, insuring Buyer against any
mechanics liens.
10. Warrantv. Seller hereby warrants that the Townhorne shall be free from all

material faults and material defects in the workmanship and material; this limited
warranty ("\Varranty") shall continue until the expiration of one year after the
issuance of the Certificate of Occupancy (the "\Varranty Period"). The Warranty
shall be effective only upon Buyer providing Seller with written notice of the
claimed material fault and/or material defect prior to the expiration of the Warranty
Period. Buyer's sole remedy (in lieu of all remedies implied by law or otherwise)
against Seller in connection with defects in the Townhome shall be to require the
correction of the material defect in material or workmanship. Notwithstanding the
foregoing, the Warranty excludes any remedy for damage or defect caused by
abuse, modifications not executed by Seller, improper or insufficient maintenance,
improper operation, or normal wear and tear and normal usage including without
limitation insufficient maintenance or care taking of the Townhome and its home
systems.
Seller will assign to the Buyer at closing all warranties Seller has received from the
manufacturers of tangible personal property, to the extent such warranties are
assignable. If any warranty is unassignable, Seller agrees to submit in its name
claims under the warranty on behalf of Buyer. Seller shall not be responsible for
the performance of any such manufacturer under the manufacturer's warranties.

WITH RESPECT TO ANY FIRE, ALAR!vl, OR OTHER LIFE-SAFETY OR
SECURITY SYSTEM INSTALLED IN OR SERVICil'iG THE
TO\Vl\HO;\IE, SELLER'S LIABILITY Ul\;DER THIS 'WARRANTY SHALL
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BE LIMITED TO THE COST OF CORRECTING ANY DEFECTIVE
WORKMANSHIP OR REPLACING ANY DEFECTIVE l\JATERIALS IN
SUCH SYSTEMS.
EXCEPT AS STATED IN THE FIRST PARAGRAPH OF THIS
WARRANTY, SELLER MAKES NO WARRANTY OR REPRESENTATION
OF ANY NATURE, EXPRESS OR IMPLIED, INCLUDING, BUT NOT
LIMITED TO, THOSE OF WORKMANLIKE CONSTRUCTION,
HABIT ABILITY, DESIGN, CONDITION, OR QUALITY AS TO THE
PROPERTY UNDERLYING THE PROJECT, THE TOWNHOME, OR THE
OTHER IMPROVEMENTS ON THE PROPERTY, AND SELLER HEREBY
EXPRESSLY DISCLAIMS ANY SUCH REPRESENTATIONS OR
WARRANTIES.
SELLER SPECIFICALLY DISCLAIMS, AND BUYER SPECIFICALLY
RELEASES SELLER FROM, ANY LIABILITY OR INCIDENT AL OR
CONSEQUENTIAL DAMAGES TO ANY PERSON OR THE TOWNHOME
OR ANY OTHER REAL OR PERSONAL PROPERTY RESULTING FROM
A DEFECT.
SELLER MAKES NO REPRESENTATION OR WARRANTY
CONCERNING ANY GEOLOGICAL OR ENVIRONMENTAL MATTERS
SPECIFICALLY
EXCLUDES
GEOLOGICAL
AND
AND
ENVIRONMENTAL MATTERS FROM ANY WARRANTIES GIVEN
UNDER THIS AGREEMENT.
11. The Seller Is The Developer Of The Propertv. The Seller shall hire an Idaho
Licensed General Contractor to construct the improvements to the property and
that Contractor shall provide required disclosures.
12. Purchase Price. The price at contract is $2,743,500.00 which is based on 3,540
square feet @ $775.00 per square foot. The size of the Townhorne may be
modified betv-,een 3500 square feet and 3,900 square feet. Upon the issuance of
final plat approval by the City, the purchase price shall be adjusted based upon the
final measurement of the square footage by Seller as measured from the exterior
face of the stud of the building or the foundation in the event the stud is within the
foundation, and not including the garage or the chimney. The calculated square
footage shall be multiplied by S775.00, and subject to further adjustment per
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paragraph 8(a) above, to establish the final purchase price of the To,vnhome.

13. Default.
13 .1 Bv Seller. If Seller defaults in the perfonnance of this Agreement, Buyer's
sole and exclusive remedy shall be the termination of this Agreement by written
notice to Seller and escrow holder, and the return of all deposits made hereunder,
excluding any interest thereon, and Seller shall pay the costs of cancellation of
title insurance, if any, escrow fees, if any, and such attorneys' fees, expenses and
costs as permitted in the Purchase and Sale Agreement, if any. Buyer shall not be
entitled to seek damages or specific performance against Seller or escrow holder.
13.2 Bv Buver. If this transaction fails to close on or before the closing date
because of an event of default on the part of the Buyer, Seller shall be released
from Seller's obligations hereunder, and Seller's sole and exclusive remedy shall
be the termination of this Agreement by written notice to Buyer and escrow holder
and the retention by Seller of all deposits previously made by Buyer and released
to Seller pursuant to this Agreement, together with such attorneys' fees, expenses
and costs as permitted under this Agreement, if any. Seller shall not be entitled to
seek damages or specific performance against Buyer or escrow holder.
IN THE EVENT OF SUCH A TERMINATION, BUYER AND SELLER
AGREE THAT THE ACTUAL DAMAGES \VHICH SELLER WOULD
SUFFER AS A RESULT OF SUCH DEFAULT ARE EXTREMELY
DIFFICULT AND IMPRACTICAL TO ASCERTAIN AT THIS TIME
INASMUCH AS IT IS DIFFICULT TO EVALUATE THE DAMAGES TO
SELLER BY TAKING THE PROPERTY OFF THE MARKET PURSUANT
TO THIS AGREEMENT FOR AN EXTENDED PERIOD OF TIME.
ACCORDINGLY, BUYER AND SELLER AGREE THAT IF THE
ESCROW FAILS TO CLOSE BY OR ON THE CLOSING DATE
BECAUSE OF AN EVENT OF DEF AULT ON THE PART OF THE BUYER
HEREUNDER, THEN THE AMOUNT SPECIFIED TO BE RETAINED BY
SELLER REPRESENTS A REASONABLE ESTIMATE OF THE AMOUNT
OF DAMAGES FOR SUCH BREACH, AND IN THE OPINION OF THE
PARTIES DOES NOT CONSTITUTE A PENALTY OR AN INEQUITABLE
FORFEITURE.

14. No Assignment of Rights.

if

Initial i'[)

Buyer slrnll not assign Buyer's rights under this

Page6of6
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Agreement and the Escro\v, including the reservation to purchase the Townhome,
to any person or et1tity, without the prior \Witten consent of Seller, which consent
may be withheld in the sole discretion of Seller.
15. Monthlv Accounting. Seller shall provide a monthly accounting to Buyer with

respect to the costs and expense of the development of the Property until the
closing date, after which time no further monthly reporting shall be required.
This Addendum and the
Purchase and Sale Agreement are to be read as a single document. All capitalized
terms not defined in this Addendum shall have the same definition as set forth in
the Purchase and Sale Agreement. In the event of any ambiguity or inconsistency
between this Addendum and the Purchase and Sale Agreement, the terms of this
Addendum shall govern and control.

16. Addendum and Purchase and Sale Agreement.

IN WITNESS WHEREOF, Buyer has executed this Agreement on the day and
year first \vTitten above and Seller has accepted Buyer's offer and executed this
Agreement on the date below written.
DA TED:

(o ,- 7 - o 7

BUYER:

_l....,.tt~l,ll,,....,Qt
. ,. . . n~,--_-_ __
Leslie Benz

DA TED:

_&~/_,7--+--/_D_7_
I

I

SELLER: East Ay,enue Bluff,;LLC

Byr:?ll{Lu /L---z__
Stacey Ruth[ri;;d,
Managing Member

C

Lnitial

lb_

Page7of7
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Con:;ent to Limited Du::d Representation and Assigned A.gency
Tbe unde:-signec b.ave re:::eived, read and understand tb.e Agency Disdosure Brochu:·e.
Tee @de.:-siweci
urrde.r.:/and that the brnkera£e involved in this tran.;;a.ction mav. be
.......
prnvidmg age;-icy represen~ation to both the buyer and the seller. The undersigned ea.ch
Ltnderstands that, as an agent for botll b11yer/client and seller/client, a brokerage 1.vill be a
l1m.ii:ed dual 2.gent of each client and cannot advocate on behalf of one client over
'-'

anofoer, and cannot legally disclose to either client certain confidential client information
concerning price negotiations, terms or factors motivating the buyer/client to buy or the
selier/client to sell without specific \Vritten permission of the client to whom the
iI1fom1ation pertains. The specific duties, obligations and limitations of a limited dual
agent are contained in the Agency Disclosure Brochure as required by Section 54-2085,
Idaho Code. The undersigned each understands that a limited dual agent does not have a
duty ,of undivided loyalty to either client.
The undersigned further acknowledge that, to the extent the brokerage firm offers
assigned agency as a type of agency representation, individual sales associates may be
assigned to represent each client to act solely on behalf of the client consistent with
applicable duties set forth in Section 54-2087, Idaho Code. In an assigned agency
situation, the designated broker (the broker who supervises the sales associates) will
remain a limited dual agent of the client and shall have the duty to supervise the assigned
agents in the fulfillment of their duties to their respective clients, to refrain from
advocating on behalf of any one client over another, and to refrain from disclosing or
using, without permission, confidential information of any other client with whom the
brokerage has an agency relationship

.>

Date

Buyer

Date

c~~rb'~
Agent

Date'

Broker

Date

6-'b-o 7--

Date

Sc:lle:::-

Dat::
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, JLIN-26-2007 TUE 03:58 PM
-.--~---

FAX NO,

64910

P, 03

Wells Fargo Store Vision Platfonn

Page 1 of 2

Wire Detail

Basic
Wire Transfer#

070625-071110
RECEIVED 06/25/2007
$400,000.00 .

Status

Amount
Wire Type
Source
Created on

INCOMING FED
INCOMING FED
06/25/2007 02:59pm

Beneficiary

~cktQJQQ

Beneficiary
Account/I BAN

SUN VALLEY BROKERS LLC

Reference#

FED 002892

7578017258

O~iginator
LESLIE BENZ

Originator

343WALLST

KETCHUM, ID 83340
67-1111320

Account
Reference#
Originator to Beneficiary

Information

PROPERTY PURCHASE BY LESLIE BENZ

ef}ck to .Tun

Bank
Beneficiary Bank

122000496

Originating Bank

UBOC SAN DIEGO TRUST 263
MAIL CODE S-225 ATTN:WIRE TRANSFER
530 8 STREET
SAN DIEGO, CA 92101
Originator Reference #

2007062500025457

Sending Bank
Sending Bank Reference#

2001oe250002s4s7

EXHIBIT

D
.. .J- - -

,:no "'" 11 ~forrr n .com/svp/fof'Nard.do?name=/jsp/bankertaolbox/...

6/26/2007
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7e 2 of 2
.ifement Number: 47~86

10/23/07 - 11 /20/07

-LESLIE LANIE~ BENZ

THE

P.n. RO~ 2:'I~~ 20~726-~&44
KETCHll1.I ID 11..'-'\4(}.:r.ln
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•·

1
2
3
4
5
6
7
8

9

R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, Idaho 83318
(208) 878-8382 - Phone
(208) 878-0146 - Fax
Idaho State Bar #1890
Atton1eys for Plaintiff

10
11

a..

ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

...I
...I
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z
0
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r
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0

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

t.J

~
m

13
14

----------------------------------------------------------------------------------------------------------------)

LESLIE BENZ,

0::

Case No. CV-2009· &13

)

Plaintiff,

15

)
)

16

vs.

II)

<
a..

)

17
18
19
20
21
22
23
24
25

)

ANSWER OF D.L. EV ANS BANK

)

EAST AVENUE BLUFF, LLC, an Idaho
)
limited liability company; D.L. EV ANS
)
BANK; TIMELESS DESIGN COMPANY; )
CLIFF R. IVERSON d.b.a. LEI'S
)
CUSTOM TILE; FISHER APPLIANCE,
)
INC.; VIEWPOINT, INC.; CAD
)
DRA..FTING SYSTEMS, INC.;
)
BUCKHORN ELECTRIC, LLC/DEVILAN )
HAIRE; A.C. HOUSTON LUMBER
)
COMPANY; MIKE PUNNETT;
)
PRECISION PLUMBING, INC.;
)
WATSON BUILDERS, INC.; HARRIS
)
REFRIGERATION HEATING AND
)
ELECTRIC; FERGUSON ENTERPRISES,)
INC.; ROCKY MOUNTAIN
)

Category Fee: I-1
Fee Amount: $58.00

26
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,
1

CERTIFICATE OF DELIVERY

2
3

] hereby certify that on the ,~(day of August, 2009, I served a copy of the

4

foregoing ANSWER upon the following named person(s) in the manner listed below:

5

Janet C. Wygle
LUBOVISKI, WYGLE,
FALLOWFIELD &
RITZAU, P.A.
PO Box 1172
Ketchum, ID 83340

6
7
8

9

10

..x_ Via United States Mail
Via Facsimile
Via Overnight Carrier
Via Hand Delivery

PARSONS, SMITH & STONE, LLP

11
12
13

R..tone
Attorneys for Plaintiff
13 7 West 13 th Street
P.O. Box 910
Burley, Idaho 83318

14

15
16
17
18
19

I

20

21
22
23
24

25
26
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1

2
3

4
5
6

HARDWARE, INC.; SWEET'S
PORT.ABLE WASTE SERVICES, LLC;
WHITE BUILDERS, LLC; MIKE'S
WELDING AND METAL WORKS, LLC;
SENTINEL FIRE & SECURITY, INC.;
STEVE McCOY, d.b.a. McCOY'S
PAINTING; CHRISTOPHER BRENNAN
d.b.a. BRENNAN'S CARPET; and
PAUL COOPER d.b.a. SUN VALLEY
DRYWALL,

)
)
)
)
)
)
)
)
)
)
)
)

7

Defendants.
8

9

COMES NOW, D.L. Evans Bank and answers the Complaint as follows:

10

1.

11

D..
....I
....I

12

I.LI

Complaint.

z
0

I-

Ill

Except as expressly admitted herein, denies each and every allegation of the

0

:r

~~

2.

13

Admits the allegations set forth in paragraphs I, II, IV, V, VI, VII, VIII, IX, X,

-.

14

XI, XII, XIII, XIV, XV, XVI, XVII, XVIII, XIX, XX, XXI, XXII, XXIII, XXIV, XXV,

~~~

15

XXVI.

dj

::x::

~

!::: ~ ~
Ill
Ill

z

0

:>
ID

16

Ill

a:
<(

D..

17

3.

With respect to the allegations of paragraph III, admits the same but states that

the balance owing as of August 27, 2009 is $2,793,565.29 ..

18
4.

With respect to the allegations of paragraph XXVII, admits that on November

19

20
21

13, 2007, Plaintiff paid the sum of $250,000.00 to defendant, but denies the remainder of the
allegations of that paragraph.

FIRST AFFIRMATIVE DEFENSE

22

23

1.

24

25

Plaintiff is guilty of laches.

SECOND AFFIRMATIVE DEFENSE
1.

Plaintiff has unclean hands.

26
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1
2

THIRD AFFIRMATIVE DEFENSE
1.

Plaintiff waived her priority.

3

WHEREFORE, D.L. Evans Bank prays judgment be entered in its behalf and against
4
5

the Plaintiff adjudicating that its Deed of Trust is superior to the interest of plaintiff, awarding

6

D.L. Evans Bank its reasonable attorneys fees and costs incurred in prosecuting this action,

7

and such other relief as the Court deems equitable and proper.

8

DATED this

&/

day of August, 2009.

9

PARSONS, SMITH & STONE, LLP

10
11

n.

...J
...J

R. C. Stone
Attorneys for Plaintiff
th
137 West 13 Street
P. 0. Box 910
Burley, Idaho 83318

12

LI.I

z

0

I-

0

Ul

!:: ~ ~
::Ee<
Ul
Ul-

z

0

13

I

dS er
lll <
o
wJ: >- •
_J

_J

~
m

14
15

16

(/)

a::
c..

<i::

17
18
19
20

21
22
23
24
25
26
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,

1

CERTIFICATE OF DELIVERY

2
3
4

I hereby certify that on the

,:.tfday of August, 2009, I served a copy of the

foregoing ANSWER upon the following named person(s) in the manner listed below:

5
6
7

8
9

Janet C. Wygle

LUBOVISKI, WYGLE,
FALLO\VFIELD &
RITZAU, P.A.
PO Box 1172

_x_ Via United States Mail
Via Facsimile
_ Via Overnight Carrier
_ Via Hand Delivery

Ketchum, ID 83340

10

PARSONS, SMITH & STONE, LLP

11

12
13

R..tone
Attorneys for Plaintiff
137 West 13 th Street
P.O. Box 910
Burley, Idaho 83318

14

15
16

17

18
19
20

21
22

23

24
25
26
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\.

FILED

Janet C. Wygle
LUBOVISKI, \VYGLE,
FALLOWFIELD & RITZAV, P.A.

[ APR - 5 2010

Suite 205, The Station
460 Sun Valley Road
P.O. Box 1172
Ketchum, Idaho 83340
Tel: 208/726-8219
Fax: 2081726-3750

l

?.M.-

Jolynn Drage, Clerk District
Court Blaine Coun ' Idaho

ISB No. 2232
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
LESLIE BENZ,
Plaintiff,
V.

)
)
)
)

Case No. CV-2009-613

)

EAST AVENUE BLUFF, LLC, an Idaho limited
liability company; D.L. EVANS BANK;
TIMELESS DESIGN COMP Al\.TY; CLIFF R.
IVERSON dba LEI'S CUSTOM TILE; FISHER
APPLIANCE, INC.; VIEWPOINT, INC.; CAD
DRAFTING SYSTEMS, INC.; BUCKHORN
ELECTRIC, LLC/DEVILAN HAIRE; A.C.
HOUSTON LUMBER COMPANY; MIKE
PUNNETT; PRECISION PLUMBING, INC.;
WATSON BUILDERS, INC.; HARRIS
REFRIGERATION HEATING AND ELECTRIC;
FERGUSON ENTERPRISES, INC.; ROCKY
MOUNTAIN HARDWARE, INC.; SWEET'S
PORTABLE WASTE SERVICES, LLC; WHITE
BUILDERS, LLC; MIKE'S WELDING AND
METAL WORKS, LLC; SENTINEL FIRE &
SECURITY, INC.; STEVE McCOY, dba
McCOY'S PAINTING; CHRISTOPHER
BRENNAN dba BRENNAN'S CARPET; and
PAUL COOPER dba SUN VALLEY DRYWALL,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MOTION FOR SUMMARY.
JUDGMENT

MOTIOK FOR SUMMARY JUDGMENT/1

43

TO:

D.L. Evans Bank and its attorney ofrecord, R. C. Stone:
COMES NOW the Plaintiff, by and through her attorney ofrecord, Janet C. Wygle of

Luboviski, Wygle, Fallowfield & Ritzau, P.A., and moves this Court pursuant to LR.C.P. 56 for
an Order granting the Plaintiff Summary Judgment against Defendant D.L. Evans Bank
providing that her Vendee's Lien in the sum of $750,000.00, plus interest, has priority over the
Bank's construction lien Deed of Trust, and that the Bank must pay the Plaintiff such sum
pursuant to the prior stipulation of the parties filed herein.
This motion is based upon the record and file in this case, and upon the Affidavit of Janet
C. Wygle, filed herewith.

Oral argument is requested.
DATED this

2.~

day of April, 2010.
LUBOVISK.l, 'WYGLE,
FALLOWFIELD & RITZAU, P.A.

MOTION FOR SUMMARY JUDGMENT/2
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CERTIFICATE OF SERVICE

2:l_

I hereby certify that on the
day of April, 2010, I served a true and correct copy of the
within and foregoing document upon the attorney named below in the manner noted:
R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, ID 83318
FAX: 208-878-0146
By depositing copies of the same in the United States mail, postage prepaid, at the post
office at Ketchum, Idaho.
By hand delivering copies of the same to the offices of the attorney.

/

By transmitting copies of the same to said attorney by facsimile machine process.

MOTION FOR SUMMARY JUDGMENT/3
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•
-

FILED ..

Janet C. Wygle
LUBOVISKI, \VYGLE
& FALLOWFIELD, P.A.
Sllite 205, The Station
460 Sun Valley Rood

P.O. Box l l 72
Ketchum, Idaho 83340
Tel; 208m6-82 19
Fax: 2081726-3750
LSB# 2232
Attomeys for Defendants
IN THE DISTRICT COURT OF THE FIFTH NDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE.
LESLIE BENZ.

)

Plaintiff,

)

)

Case No. CV-2009-613

)
~

)
)

EAST AVE.NUE BLUFF, LLC, an Idaho limited
liability company; D.L. EVANS BAN~
TIMELESS DESIGN COMPANY: CLIFF R.
IVERSON dba LEI'S CUSTOM TILE; FISHER
APPLIANCE, INC.; VIEWPOINT, INC.; CAD
DRAFTING SYSTEMS, INC.; BUCKHORN
ELECTRIC, LLC/DEVILAN HAIRE; A.C.
HOUSTON LUMBER COMPANY; MIKE
PUNNEIT; PRECISION PLUMBING, INC.;
WATSON BUILDERS, INC,; HARRIS
REFRIGERATION HEATING AND ELECTRIC;
FERGUSON ENTERPRISES, INC.; ROCKY
MOUNTAIN HARDWARE. INC.; SWEET'S
PORTABl.E WASTE SERVICES, LLC: WHITE
BUILDERS, LLC: MIKE'S WELDING AND
METAL WORKS, LLC; SENTINEL FIRE &
SECURITY, INC.; STEVE McCOY, dba
McCOY'S PAINTING; CHRISTOPHER
BRENNAN dba BRENNAN'S CARPET; and
PAUL COOPER dba SUN VAU.-EY DRYWALL,

)
)
)
)
)
)
)
)
}
)
)
)
)
)
)

AFFIDAV!T OF
JANET C. WYGLE
IN SUPPORT OF
MOTION FOR
SUMMARY JUDGMENT

)

)
)
)
)
)

Defendants.

)

AJ}f.TO,\ VIT OF JANET C WYGLE l1'J SUPPORT OF MOTION FOR SUMMARY .lt.JDGMENTfl
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...

STATE OF IDAHO )
) ss.
County of Blaine
)
JANET C. ·wYGLE, being first duly sworn, upon oath, deposes and says:
1.

I am the attorney for the Plaintiff herein and make this Affidavit based

on my own personal knowledge and in support of the Plaintiffs Motion for Summary
Judgment against D .L. Evans Bank.
2.

I was present at the deposition of the Plaintiff, Leslie Benz, taken by

Randy Stone on December 8, 2009, and ordered a transcribed copy. Attached hereto as
Exhibit "A" are true and correct copies of pages 10-12 of Leslie Benz's deposition and
Deposition Exhibit 1 (Purchase and Sale Agreement) and Deposition Exhibit 2
(Addendum "A" Reservation Addendum to Purchase and Sale Agreement).
3.

Attached hereto as Exhibit "B" are true and correct copies of pages 23-

28 of Leslie Benz's deposition and Deposition Exhibit 4 (Ck #1016), Exhibit 6 (June
UBC statement - partially redacted), Exhibit 7 (Wire Transfer confirmation - partially
redacted), Exhibit 8 (Check #1023), Exhibit 9 (June Agency statement partially
redacted), and Exhibit 10 (November UBC statement - partially redacted).
4.

Attached hereto as Exhibit "C" are true and correct copies of page 41 of

Leslie Benz's deposition and Deposition Exhibit 11 (J. Wygle letter).
5.

Attached hereto as Exhibit "D" are true and correct copies of pages 44-

48 of Leslie Benz's deposition.
6.

Attached hereto as Exhibit "E" are true and correct copies of pages 49-

50 of Leslie Benz's deposition.

7.

I took the deposition of Bruce Hunsaker, a member of the Senior Loan

AFFIDAVIT OF JANET C. WYGLE IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT/2
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Committee ofD.L. Evans Bank and the Special Assets Officer for D.L. Evans Bank, on
February 1, 2010. Attached hereto as Exhibit "F", and incorporated herein by this
reference, are true and correct copies of pages 50-66 and Deposition Exhibit 17 (FAT
Estimated Settlement Statement) of the transcribed deposition of Mr. Hunsaker.
8.

Attached hereto as Exhibit "G", and incorporated herein by this

reference, are true and correct copies of pages 92-96 and Deposition Exhibit 9 (Loan
Analyst Addendum) and Exhibit 10 (Commercial Loan Memorandum) of the
transcribed deposition of Mr. Hunsaker.
9.

Attached hereto as Exhibit "H'', and incorporated herein by this

reference, are true and correct copies of pages 12-15 and a portion of Deposition
Exhibit 16 (plat maps on pages 18 and 19 of the Appraisal Report) of the transcribed
deposition of Mr. Hunsaker.
10.

Attached hereto as Exhibit "I", and incorporated herein by this reference,

are true and correct copies of pages 66-76 and Deposition Exhibits 1 and 2 (e-mails
from Lance Loveland) of the transcribed deposition of Mr. Hunsaker.

AFFIDAVIT OF JANET C. WYGLE IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT/3
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CERTIFICATE OF SERVICE

V\ci

I HEREBY CERTIFY that on the 2- day of April, 2010, I served a true and
correct copy of the within and foregoing document upon the following attorney, in the
manner noted:
R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, ID 83318
FAX: 208-878-0146
By depositing copies of the same in the United States Mail, postage prepaid, at
the post office at Ketchum, Idaho.
By hand delivering copies of the same.
~ y transmitting copies of the same to said attorneys by facsimile machine
process.

AFFIDAVIT OF JANET C. WYGLE IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT/4
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6

1
8
9

10

" ,
Page 9
each of the indivicfa'al units. The first one tha
was interested in was actually the larges
1ich is not the one I wound up buying ecause
th already had a buyer for that one t least
at th time they did.
So we went back and re ited the
plans, d the second option s the second
biggest e, and the more I I ked at the layout,
the more hought it would e workable for what
we needed. It's a three-I el home with an

12
13

14
15
16
17

18
19
20
21
23

24
25

1

3
4

5

6
8

10
12
13

14
15
16
17

18
19
20
21
22
23

24
25

utherfords, had
roperty?
on't know for
Q. Did they describe to yo their plans
for developing the property beyon howing how
they were going to acquire the lot, w ere the lot
Page 10
was, that type of thing?
A. No.
Q. Did they identify the location of i
. They did identify the location each

Page 11
ou. Can you identify that?
2
A. It is a copy of the purchase and sale
3 agreement that I signed.
4
Q. Is that a true and correct copy?
5
A. Yes.
6
Q. In that agreement, does it require you
1 to pay certain sums of moriey?
8
A. It did, yes.
s
Q. Can you show me where that's required?
10
A. Not immediately. It's on -- is that
11 page 20? Page 3 of 7.
12
Q. And what does it require?
13
A. $100,000 to be deposited in Sun Valley
14 Brokers, LLC Trust Account on or before June 8,
15 nonrefundable, an additional $400,000 to be
16 deposited into Sun Valley Brokers, LLC Trust
11 Account, nonrefundable, and a total amount of
18 $900,000 to be released to seller on or before
19 June 21st, 2007.
20
Q. Released what date in June?
21
A. June 21st, 2007.
22
Q. When was the 400,000 to be paid?
23
A. It does not list a date.
24
Q. Okay. I thirik it's in the addendum.
25
I've handed you Deposition Exhibit 2.
Page 12
1 Can you identify that.
2
A. Addendum A, Reservation Addendum to
3 Purchase and Sale Agreement Entered Into Prior to
4 Completion of Improvements.
5
Q. Was that signed the same date as the
s purchase and sale agreement?
1
A. Yes.
8
Q. What date were those signed?
s
A. June 7th, 2007.
10
Q. Why were there two documents prepared?
11
A. I believe, and I don't remember
12 clearly, because my deposits were to be released
13 and not held in escrow.
14
Q. Why would that require two documents?
15
A. I don't know.
15
Q. Did the addendum require an additional
11 down payment?
18
A. Yes.
19
Q. And where does it require that?
20
A. Page 2. It asks for a third deposit.
21 "Buyer shall on or before November 1st, 2007 pay
22 to or deposit as additional earnest money in part
23 payment of the purchase price $250,000."
24
Q. That was 011 or before November ...
25
A. 1st, 2007.
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IReal Estate Purchase And Sale Agreement

Two Million Sev,:n-Hundred Forty-ThreaThousand Five Hundred Dollars

Purchase Price S 2,743,500.00
Buyer:

Leslie Benz and/or Assign:;

Seller:

Rutherford and/or Assigned lo the development LLC "East Avenue Bluff, LLC"

Property Address: '! OD East Ave
Legal Description: Lot 4, Blk 41, Sublet 3A
State: Idaho

County: Blaine

Ketchum

City:

Buyer hereby offers to purchase !he above described Property on the following terms and conditions:
Terms The purchase price is payable as follows:
Cash, cashier's check, loan proceeds, or certified funds al closing, including Earnest Money
Seller Financing - See Financing Contingency "Other Financing Terms·
$
OIiier - See Financing Contingency "Other Financing Terms•
$

$ 2,743,500.00

$ 2,743,500.00

Total Purchase Prico - Not inclYding closing costs

Ear.nest Money $ 500,000,00
I
To be Held By:
Evidenced By;

18! Personal Check
D Cashier's Check
D Promissory Nole

Five Hundred Thousand Dollars
Other Remarks:
See Additional Terms

~ Listing Broker

D Selling Broker
D Tille Company

'

·~,

Earnest Money to be deposited in a trust account upon writlen acceptance of this Agreement by all parties,

Offer·Explrss On: Date: 061@8/2007

Time: 3pm MST

Closing Date: October 1 2008 or upon receip: of certificate of occupancy, whichever Is sooner.
Possession Date: l&i On closing date OR O Other:
Responsible Closing Broker I Office:
Responsible Closing Agency / Title Co:

!

Lane Monroe/ Sun Valley Brokers, LLC
Amerititle

YesrgjNoO

New Construetlon or Recent Improvements:
If "YES", soe Standard Terms, paragraph 6, oi this Agreement.

·,.
!

Norgi

lnspectio!"I Contingency
YesO
1) This offer Is contingent upon Buye(s acceptance of !he condition of the Property, subject to paragraph 7, below.
If Buyer does not object to (he condition of the Property in writing on or before _ _ ("Inspection contingency
pc,riod"), pursuant lo paragraph 8, below, this inspection contingency shall be deemed released.
1) Buyer shall have the right to, and is stron~ly advised to, conduct Inspections, tests, surveys and other studies
("inspections") al Buyer's sole cost to confirm all information provided to Buyer, and 'to thoroughly lnspecl the
Property.
1) Square footage verification: Buyer Is aware lhe1t any reference to the square footage of the Property or Its·
lm~rovements ls approximate. Alternative melhods of measurement and calculatlon may vary signlflcantly. If
square footage is material to the Buyer, Buyer must verify same during the Inspection period.
.
1} Waler Rights verlficallon: It Is strongly advised that the Buyer contact a knowledgeabla attorney of the Buye('s
choice, experienced In water law, lo advise the Buyer of the validity, quality, and quantity of any water right
acquired wlth real estale deserihed in this Agreement. Buyer must verlfy same durli'\g the Inspection period.
1) Buyer to select own professionals with appropriale qualifications to conduct all lnspaa11ons and verifications.
I 1) Seller shall provide reasonable access ror such Inspections; Buyer shall 11'\demnify Seller and hold Seller
harmless from all fnjury, loss or liability regarding such Inspections.

-

'

...

I

'ib_

Li - J-0~

Dowm.nl :t. S slB. SR . 07 . 04

euy~r s lolll~ls

Dale of Dccument: 06/0J/2007

euyar's lniliills ~ - Dal~ _ __

D;1a

..

S&lle(~ lnihals

:
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[.-

S&llef's loi!iab _

Date _ __
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I ln:pectior, ContlnQel'\cy • Continued

I· 1)

THIS INSPECTION CONTIMGENCY MAY NOT BE USED BY BUYER TO OBJECT TO ANY MATTER OTHER
THAN A MATERIAL. CONDITION OR DEFECT UNKNOWN TO BUYER AT THE TIME THIS AGREEMENT
WAS SIGNED .
. 8) If Buyer obiects to the conatlion of the Property, Buyer shall, prior to the expiration oi the Inspection contingency
period, give one of the following written notices to Seller:
.
A. Notice or the previously unknown maleria! condlllart(s) and/or delecl(s) to which Buyer objects and daclaring
this Agreement null and void, in which cas~ the Earnest Money shall be reru ndeo to Buyer (iess any unpaid
expenses incurred on behalf of Buyer pursuant to the ·costs To Be Paid By" section); or
B. Notice of the previously unknown mati!Jrial condition(s) and/or defect(s) to which Buyer objects and Buyer's
desired remedy shall be set forth on a Cor1t1ngency Release form, in which case this Agraement shall remain in
effect, subject to sub-paragraph C, below.
·
c. Upon receipt of notice under paragrapl1 a, above, Seller shall have_ business days to give Eluyer written
notice (by signing the Buyer's Contingency Release form) thai Seller will correct such condilion(s) and/or
delect(s) prior to closing. If Seller does not sign lhe Buyer's Contingency Release form, Buyer may, within
business days fol\aw\ng Sellers notice period, above, release the contingency in writing, or this Agreement shall
be null and void, In which case the Earnest Money shal\ be refunded to Buyer (less any unpaid expenses
·
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section). Buyer's closing of the transactiort
shall constitute acceptance or the conditio:, of the Property, unless otherwise stated In wrl:ing signed by both
parties.

I

Lead•Based Paint Dlsclosure / Contingenci• The subject Ptoperty is "Target Housing' (built prior to 1978)
regarding lead-based paint and/or lead-based paint hazards; Yes
No
If "YES", Buyer shall be provided with.
Seller's completed and signed "Disclosure of Information and Acknowledgement: Lead-Based Paint and I or LeadBased Paint Hazards" ("Disclosure") and a copy of the pamphlet uprotecl Your Family From Lead In Your Homo'
(·Pamphlet") no later than_ business days following acceptance of this Agreement by both parties, and one of the
followin9 boxes must be checKed:
.
Buyer shall have \he unconditional right to cancel this Agreement upon receipt of Seller's Disclosure and
Pamphlet and shall be allowed not less than ten (10} days after receipt of these documents to conduct an inspection
for lead-based paint hazards. Should Buyer elect to conduct a lead-based paint inspection following Buyer'~ receipt ,.
of the Disclosure and Pamphlet, a "Lead-Baseid Paint Inspection Contingency Addendum" shall be attached hereto;

D

t:8J.

D

OR

D

Buyer hereby acknowledges receipt of lhe Disclosure and Pamphlel and hereby waives the right to conduct a
lead-t:iesed paint Inspection.
·
Financing Contingency
This offer is contingen! upon Buyer securing the following financing:
Assume Existing Loan: D
New Loan:
D
Type of Lean:
Conv. 0
FHA
Amount:
$
Maximum % Rate:
Fixed Rate
Years:
Maximum Points:
Institutional Lender

rlh,r Fi,ancing Terms

D
D
D

VA D
Adj. Rate
Private Lender

D
D.

8vyer agrees to make a best effort to obtain s.uch financing and to make written application to the lender within
business days after acceptance of this Agreetmrnl by both parties,

D Proporty musl appraise at no less tha/\ thE, purchase price.
I D Preliminary Approve!: Buyer shall. on or before

'

\ provlde Seller Wilh a lel\ei from Buy1::r's lender evidencing preliminary approval of Buyer's ~bilily to qualify for tho
Joan amounl and terms set forth above, subject only to such reasonable and cuslomary condllions as \ha lender
I typically impos<!s on svch pr::::iiminery approv,~l l~tters.
If Buyer has not released tnis contingency In ·,wlting on or before
this Agreement shall ttrminate and the Earnest Money shall be refunded lo Buyer {less any unpaid expenses ,
, incurred on behalf of Buyer pursuant to the "C~sts To Bo Paid By'' section o[ tnis Agreement).

I
IDocumeni

l

# SV8-SR-Ci7,04

Date of Document. 05103i2007

I

Buyer·~ lnllials

\b

Dale

b -1-r;n

auyer's lnlllais _ _ D a l ! - - ~

Setter's lnilialo 4-ff.1 Onte (t,. 7- C7.
Seller's Initials _ _ Dale _ __
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Yes

S21lri of Buyer's Propert~ Contlr11::1,; .. ..,y
This oUer Is contingent on lhe closing or a sale of Buyer's property located at:

C No[Zl

Phone:

Listed with
Listing Agent:
If Buye: has not released this conlingency in writing on or beforo

. this Agreement shall terminate end the Earnesl Money shall be rarunded to Buyer (less any uc.paid expenses

! incurred on behalf of Buyer pursuant to the "C:i;ts To Be Paid By" section of this Agreament).

I Seller's ~lght to Accelerate Buyer's Contingency Rele~ses

O

Yes
Na~
Should Seller receive another acceptable offer to purchase, prior lo Buyer's contingencies being released, Seller
shall give Buyer written notice of such new offe!r. In the event the Buyer does not release all contirigenciei. In wrlling
within_ business days ar1er the receiipt of sL1ch notice \hen !his Agreement shall terminate and the Earnest Money
shall be relurned to Buyer (less any unpaid expenses incurred on behalf of Buyer pursuant to the ·costs To Be Paid
By'' section or this Agreement) In the event th,l Buyer does release the contingencies, the Buyer shall proceed to
purchase the Property under the remaining terms and conditions of this Agreement, notwithstanding that the terms of
the new offer may be more or less favorable.
Ot!wr Contingencies

Yes

O

No~ See Addendum(s)

r-

I

If Buyer has not released this / these contlngency(ies) in wrlllng on or before

this Agreement shall terminate and the Earnest Money shall be refunded to Buyor (less any unpaid expens~s
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).

Addltlonal Terms

Yes

[8j

No

O See Addendum(s) ~ '

1) See Addendum 'A'
2) Seller is assigning this contracl to the development LLC, East Avenue Bluff, LLC on June 11, 2007
3) Selling agent is an Idaho licensed real eslE1te broker and is related to the developer,
4) $100,000.0D (One Hundred Thousand Dollars) to be deposited in Sun Valley Brokers, LLC Trust Account on or
before June 6th, and is non-refundable. An additional $400,000,00{Four Hundred Thousand Dollars) to be
deposlled into Sun Valley Brokers, LLC Trust Account, non-refundable, and the total amount of S500,000.00 (Five
hundred Thousand Dollars) lo be released to Seller on or belore June 21, 2007

II Documenl 1: SV!l,SR-07-04
Dale or Docum;int: 051Q312007

Buyers I ni\ials

Buyer's lllllials

~f.,

Dale· ~)'-1-:'

l)

Dale _ __

S.;n2r.- Initials

hi

i,i"1 Z
• I
I ' '
Dale _ _ __

Sellers lnilia~ 0~1.
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Excluded lt~rr.

I

Costs To Be
Paid By

Standard Clos Ing
Title Ins. E:scrow Feo

Appraisal

Buyers
Sellers
Share Equallv

NIA
See Addi. Terms

D

~

D

D

(8J

D
D
D

0

rxi

D

D

0

n

n

Broker worJ<lng with Seller
Broker's Name: Lane Monroe
Listing A9ent Stacey Rutherford
Brokerage;
Sun Valley Brokers, LLC

Mailing Address: PO Box 3480
City, Stale, Zip: sun Valley, Id. 83353
Office Phone:
622-7722
Fax: 622-7127
E-Mail:
stacey@svbrokers.com

Assess

Well

ments

lnsp.

n

D

Septic Septic
Other:
lnsp,
Pumping

D

0

I I

n

r1

I I

~

D

n

n

!Z1

lx1

~

IX]

D

D

D

D

n

D

n

D

n

Broker working wllh Buyer
Broker's Name: Lane Monroe
Selling Agent: Stacey Rutherford
Brokerage:
Sun Valley Brokers, LLC
Malling Address:
City, State, Zip;
Office Phone:
Fax:

E-Mall:

REPRESENTATION CONFIRMATION AND t1CKNOWLeOGMENT OF DISCLOSURE
Check one (1) box in Section 1 below and one (1) box ln Section 2 below to confirm lhet In this transacUon, the brokerage(sJ'
involved had the following relationship(s} with the BUYER(S) zmd SEllER(S),
·
Section 1:
,
D rhe brokerage working wilh the BUYER(S) is ar:ting as en AGl;NT ror the BUYER(S).
, '
.
[8! The brokerage working wRh the BUYER(S) i~ acting ;is a LIMITED DUAL AGENT lor the BUYER(S), without ~n ASSIGNED

AGE.NT.
The brokacaga Working with lh.e BUYER(SJ Is acting as e UMITED DUAL AGENT for the 6UYER(S) and ha, iin ASSIGNED
AGENT aclihg solely on beh:.lf of !he BUYER(S).
0 The brokerage working With the BUYER[S) i~ i,cling as a NONAGENT for Lhe BUYER[S).
Section 2:
0 The brokerage working with the SELLER(S) is acting as :m AGENT for the SELLER(S).
,
l8J rrie brokerage working with the SELLER(S} is a~ling as a LIMITED DUAL AGENT for 1h15 SELLER(S), Without an ASSIGNED
AGENT.
0 The brokerage working with the SELLER(S) Is m;tini;i es a LIMITED DUAL AGENT for \he SELLER[S) and has f!n ASSIGNED .
AGENT 11ding sololy on behalf of the SELLER(S).
0 The brokerage worKl~g With the SELLER(S) is .ic\ing as a NO NAG ENT for thH S~':..Ll::R(S),

0

Each party signing this document confirms that he has received, read and understood the Agency Disclosure BrDchure adopted or
approved by the Idaho real estate commtsslon ahd has con9enled to the relatlcnship confirmed z:ibove. In addition, eac:t, party
confirrns that the brokerage's agency office policy was made avallable for inspection and review.
EACH PARTY UNDERSTANDS THAT HE:. IS A "CUSTOMER' AND IS NOT REPRESENTED BY A BROKERAGE UNLESS

T"HERE IS A SIGNED WRITTEN AGREEMENT FCIR AGENCY REPRESENTATION.

Standard Terms. All parties are advised to c21refully review the following;
1) Withdrawal of Offer/Counteroffer - By delivery of a written notice of withdrawal to the office of the broker
working wilh the Seller or Offeree (whether Buyer or Seller), (A) Buyer can withdraw lhis offer al any time prior tt::,
Buyer's receipt of Seller's wrltlen acceptance of this Agreement, and (B) an Offeror (whether Buyer or Seiter)·
may Withdraw his Counteroffer a\ any lime prior to Offeror's receipt of Offeree's written acceptance of such
2)

'

Coun terofior.
Closing Date - On or before the closing elate. Buyer and Seller shall deposit with the closing agency a·II funds
and instruments necessary to complete \he sale. Closing means \he date on which all documents are either
recorded or accepted by an escrow agent and the sale proceeds are available to Seller. Taxes, insurance, ,dues,
assessments (using the last available: ass~ssment as a basis}, rent, interest and reserves, llans, encumbrancas .
,..
or obligations assumed and utilities 6hall be pro-rated as of the Closing Dale.
S(Mdard Terms - Continued

i Document~ SYB-SR-07-04
Date of Do~ument 05/0J/2007

Buyer's lniti~ls

Lti_ Dal: i.,-1 ·Qj

Buyer's lnilials _ _ Date _ __

S~ller·~ lni1ials
Seller'& Initials

??¢, Dale

(•/ 7,/c. '7

Dale

----

--

,.

..

~
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S tBndard Tarrns • Continued

Closing Costs - Costs in addition to those listed may be Incurred by Buyer and Seller. Unless otherwls~ agraed
heteln, or provided by law or required by lende(, Buyer shall purchase Seller's reserve account If Seller's 'oan is
assumed,
4) Included Ilams. II present al tima of offer all items attached, including but no! limited to, floor coverings,
atlachad television antennae, attached plumbing, bathroom and fighting fixtures, window screens, window
coverings, screen doors, storm windows, storm doors, garage door opener(s), transmiller(s), exterior trees,
p1ants, shrubbery, watar hoating apparatus ana fo:ture:s, altached fireplaces and free-standing fireplaces,
awnin1J6, ventilaUng, cooling and heating sys!ems, built-in and drop-\n ranges (but excepting ail other ranges),
any alarms (burglar, fire, etc,), fences and gates, fuel tanks, irrigation fixtures and equiprnenl, any and all water
and watar r[ghts, and all ditches and dilch 1'i9hls Iha\ are appLJiianant thereto shall be included in the sale unless
olherwise provlded herein.
5) Selle( 1s Property Disclosure - If requirec by Title 55, Chapler 25 Idaho Coda, Seller shall within ten (10)
calendar days after the execution of this Agreement provide to the Buyer a ''Seller's Property Disclosure Form"
and Buyer shall have three (3) business days liom receipt of the disclosure report to waive or not waive lhe right
to rascind the offer based upon information contained In the report, a copy of which shall be delivered upon
execution to Seller.
6) Now Construction or Recent Improvements- If Residential Properly is newly constructed or has a recent
improvement of over $2,000.00, the General Contractor Is required by Title 45, Chapter 5, Idaho Code, to provide
certain disclosures to the prospective residential real property purchaser, If applicable, Buyer should obtain such
completed forms from the General Contrac:lor,
7) Existing Loans - Within three (3) business days of acceptance, Seller shall provide Buyer with all Notes and
Deeds of Trust or other financing documents to be assumed or tal<en subject to. Within five (5) business days of
receipt thereof, Buyor shall In writing notify Seller of his / her approval or disapproval of the terms of said
documents. Buyer's approval shall not bo tmreasonably withheld.
8) beflnltlons - 1'Buslness Day" shall mean Monday through Friday, excluding Saturday and Sunday, and
excludlng nolidays as defined by Idaho Code, Section 67-5302. "Notlce(s)" shall mean a written document
specifying the necessary information. "Delivery" shall mean transmittal of information by mall, facsimile
transmission, courier, or hand dellvery, bul shall not mean e-mail, to the addresses stated herein. ''Receipt"
shaii mean possession of the item of information by the named recipient or within the office of the appropriate ·
broker. "Written Acc&ptahce" &hall rnear: receipt of a document signed and dated by ali undersigned parties,
specifying a eertaln orrer or counteroffer, "Signed" shall mean a document containing the oriQinal, facsimile, or · · i ·
photocopied signature of a party, any of w'7ich shall be btndlng on lhe signatory.
.
9) Counterparts I Facsimile Transmission -Thls Agreement may be executed in one or more counterparts, each
is deemed to be tho original hereof, and ali of which together constitute om: and the same lnslrument. Facsimile
transmission of any si!;lned origin:ai document, and retransmission of any signed facsimile. transmission shell be
the same as person$! delivery of the orlglnal. A! the request of either party, or the Closing Agency, the parties will
oonfirm facslrnlle transmitted signatures by signing an orlginal document.
1O) Stnndard Title Insurance - The Seller shall wllhln a rea:sonable time after closing furnish to the Buyer a title
in$urance policy In the amount of the purc.'lase price or the pr.operty showing marketable and insurable 11tle,
subject to the liens, encumbrances and de.feels elsewhere set out in this Agreement lo be discharged or
assumed by the Buyer. Prior to closing thE1 transaction, the Seller shall furnish to the Buyer a commitment of title ·
Insurance policy showing the condition of the title to said property, Buyer shall have either five (5) business days
from the receipt of the commitment or until twenty-four (24) hours prior to the closing, whichever first occurs, ·
within which to object to the condition of the tltie as set forth in the commitment. If the Buyer does no.t object, the'
Buyer shall be deemed lo have accepted the conditions of the title.
1f) Extended and Other Coverage Title Policies -A standard policy of title lnsurance does not cover certain
potential problems or risks such as liens (I.e., a legai claim agalnsl property for payment of some debt qr
obilgat\on), boundary disputes, claims of e,asement, and o\her matters of claims if they are not or pUl:>ilc record at
lhe time of closing. However, under Idaho law such potential claims against the property may have become a
legal obligation befora the purchase of the home and may not yel be or public record until after the purchase.
Title Insurance companies may be able ta Issue an "extended coverage" policy for an additional pre,mium. In
addllion to the premium 101 an extended coverage \Ille policy, there may be other costs involved, i.e., survey or
additional closing fees. Such a pol Icy may protecl the Buyer against such problems. ll is recommended that the
Bu1er talk to a title insurance company acout what ii offers in the way of extended coveirag= end ol)'ler
coverag<'!S, Iha\ may be appropriate. Only lhe policy ilself shows exactly what type of coverage is offered, so
contact e ti tie company for particulars.
·

3)

1

Standard rcrmz. Cootin1.1ed

· Docum!nl it SI/B·SR-07-04
Dals of Document: 06,'0312007

Buyer's lnillals
e!uye(&

Lp_ DMe i/i--1. ~o /

lol!ials _

1

_

Dale _ __

?!¥1

k/

fr~7

Seller's lni\ials
Oat;
1
Seller's lniiials _ _ Date _ _ __
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St.1nd;ird T1arms - Conclnu-.d

12) Tftle Conveyance - Tltla of Saller is to ba conveyed by warranty deed, unless otherwise provided, and is to be
marketable and Insurable excepl for rights reserved in federal patents, state or railroaCI deeds, build Ing or use
restrictions, building and zoning regulations and ordinances of any governmental unit, and rlghls of way and
easemsnls eslablished or of record. Liens, encumbrances or defects lo be discharged by Seller may be paid out
of purchase money at date ol closing. No lit~ns. encumbrances, defects, except those which are lo be discharged
or assumed by Buyer or to which title is taken s"Jbjecl to, shall exist unless otherwise specified in this Agreement.
13) Default by Buy or~ Ir the Buyer defaults in the performance of this Agreament, Seller will have the option of (1)
accepting the ~arnesl Money as liquidated damages and this Agreement shall terminate; or (2) pursuing any
other lawful right or remedy to which the S&lier may be entitled, which may Include specific performance. In the
case of option (1), Seller shall make demar:d in writing upon the holder of the Earnest Money,· upon which
demand said holder shall pay from tho Earnest Money any unpaid costs incurred by or on behalf of Seller and
Buyer related to the transaction, as set forth in the ''Costs To Be Paid By" section above, and said holder shall
pay any remaining balance of the Earnest Money to the Seller. Seller and Buyer speclflcally acknowledge and
agree that if Seller elects lo accept the Earnest Money as liquidated damages, such shall be the Seller's sole and
exclL1sive remedy, and such shall not bo considered a penalty or forfeiture,
i 4) Default by Seller- It is agreed that if the title of said property is not marketable, or cannot reasonably be made
so within twenty (20) business days after n1Jtlce containing a written statement o( delects Is delivered to the
Seller, or it the Seller defaults In the performance of this Agreement Including Seller's obligations (I( any) to
corrocl defects pursuant to Paragraph 8) C of the Inspection Contingency, the Buyer has the option of (1) having
the Earnest Money returned to the Buyer and this Agreement shall termlnata; or (2) pursuing any other lawful
right or remedy to which the Buyer may be entitled, including specific performance. In the case of option (1), the
Buyer shall make demand in writing upon the holder or the Earnest Money. Upon such demand, and provided
there Is no dispute as to the Seller's default, said holder shall rerund the ~arnest Money to the Buyer. seller shall
pay for the unpaid costs incurred of titlo insurance and escrow fees, if any, and any unpaid cosb Incurred by or
on behalf of the Seller and the Buyer rolated to the transaction, as set forth In this Agreement.
15) lnterpleader- If a dispute arises as lo Buyer's or Seller's derault and entitlement to the Earnest Money, and
su,ch dispute Is not resolved within ten (10) business days of a demand for payment of lhe Earnest Money by the
Buyer or the Seller, the holder of the Earnest Money shall file an lnterpleader action in a court of competent
jurisdiction, and shall recover its attorneys fees and costs therefore, as provided by Idaho Code Section 5·321.
16) Attorney's Fees_- If either party initiates or defends ,my arbitration or legal action or proceedings, which are In
any way connactad with this Agraement, the prevalllng party shall be entitled to recover from the non-prevailing
party reasonable costs and attorneys' fees including such costs and fees on appeal and in any bankruptcy
proceeding.
·
17) Risk of Loss - Prior to closing of this sale, all risk of loss shall remain wfth Seller. ln addition should the Property
be malerially damaged by fire or other caune prior to the closing, this Agreement shall be voidable at the option
of the Buyer. Buyer shall give written notice of intent to void the Agreement to Seller or Seller's Agent and shall
be entitled to a full refund of the Earnest Money,
.
.
1Bl Entlre Agreement-This Agreement contains the entire agreement of the parties respecting the ma.lters herein
set forth and supersedes any prior agreements or negotiations respecting such matters. No agreement,
representations, or warranties Including, without limltalions, any warranty of habltablll\y, not expressly set forth
herein shall be binding on either party.
19) Time is of the Essence In this Agreement.
20) Agent Representations -The Agents represenling the Buyer and Seller In this transaction relay information to
Buyers and Sellers that has been received from third parties. However, A~ents do not make any representations
regarding flood plain, wetlands, avalanche zone, hazardous waste, environmental or health hazards, _code
compliance, survey data, finished square footage, property size, zoning or olher physical factors nor do the
Agents make any representallons regarding law or taxation, unless specifically set forlh in writing in this
Agreement. The Buyer and Seller speclflc,dly waive all claims against the Agents regarding any of these matters
which are not specifically included In this Agreement. It may be diligent and prudent for the Seller and/or Buyer to
employ the service~ of qualified lndepende-nt professionals who perform services or provide opinions regarding
these mal.lers, and the Agents may, during lhe course of this transaction, identify such individuals or entities.
However, Agents are not warranting In any way the services o, opinions provided by such individuals_ or entities,
and the Bu'}er and Selle, specifically waive any and all claims against the Agents regarding such idenliflcation.
Slandard Terms - Continued
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21) FIRPTA - Tax WlthholcJfng at Closing - The parties agree that they shall f"llY comply with the Foreign
Investment in Real Property Tax Acl ("FIRFTA"). If Seller Is not a "foreign person" undar FIRPTA, at closing,
Selle, shall sign an affidavit staling the same. If Seller is a "foreign person" under F lf:l.PTA, at closing !he Closing
Agent shall withhold from the sale proceedr. the appropriate tax amount and submit such amount and any
required forms to the Internal Revenue Ser1ice. Seller hereby Indemnifies and holds Buyer and Closing Agent
harmless from any and all liability, lncludin~ attorney's fees, related to Seller's taxes under FIRPTA, or otherwise,
which indemnification and hold harmless shall survive closing of the transaction.

THIS IS INTENDED TO SE A LEGALLY BINDING CONTRACT. IF Nor UNDERSTOOD, THE PARTIES ARE
ADVISED TO SEEK THE ADVICE OF AN ATTORNEY.
In the event this form is received by electronic transmission and/ or email. the parties hereto acknowledge lhal they
have nol changed or altered the content of this form template.

Buy er(s) Acceptance Buyer hereby acknowledges having read this Agreemenl in its entirety, including the Standard'
Terms, and having received a cop}' of this Agre.ernent.
[gJ 1 Addendum(s) attached
Buyer's Signature

x.___________
Signature

.Signature

Date

Printed Name:
Leslie Brnti aqdlor Assigns
Physical Addre:s:s:. "34\ ('J dl ( r Mailing Address:, p 4 l':>bi. 8T~ S-3-:A'~
City, State, Zip: kl:;/-r-vtJt(), ID
Home Phone: ze 121. -g,44 Fax:
Buslnes~ Ppone:~ ,1.0 • 4c;(itr=ax:
E-Mail: lcS"IIGb.::l}!.e0 US·/,, nd---

Printed Name:
Physical Address:
Malllng Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Fax:
Fa:i::

Se\ler(i) Acceptance On the specified daite, ~ieller acknowledgi;:s having read this Agreement In Its entirely,
Including the Standard Terms, and Seller hereby approves and accepts the offer lo purchase set forth in the above
Agreement

~ "AS-IS"

D

Subject to attached Counlaroffer
Seller agreos to carry out all or the terms thereof on the part or the Seller and acknowledges receipt of a truo copy of
this Agree·menl signed by all parties.

Seller's Signature

-----------

X
Si 9nature

Printed Name:
Physical Address:
Malling Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Sel le~Jig nature;:;---;
X

Dale

John R Rutherford and/or Assigns
25 Stone Bridges Rd
PO Box 2337

Suri Valley, Id. B3353
726-8168
Fax: same
~50-9132
Fax: 726-3E:07
jack2006@mac com

' Oc;cum,n: :i Sl/8-SR-07-04
I

D~re

or Documenl:

--:;;J-/Ji1l1.1 (; V -

Slgnatur<e

(

' '

c_

Printed Name: 5TPi.le:'( r; 12.v'/1:f~oJt:.{) /n·1c:.•~-~JtL
Physical Address: .;, ,S ~;~;..,'-G"P.-fa °"'R°':i ~O
'Mailing Address: -po +';!.''IC Z--33 7
·
City, State, Zip: '5L)',-l V.;!c.C.J...J:."( ·::r:;.''.) 'b-5 :3~3
Home Phone: <70~-?2;.,3.!c:'-i
Fax -;~r...,, ~ Lwc-J'
Busin::ss Phone:,~'6 ~' iz 77-;;;i.. Fsx ,, 2-2.- 7 1 2 - 7
E-Mail: -jb.e./?9..:l::1-f't,.~;:;; , c.c,,·,.,
06/!iJ/2D07

PaQe 7 077
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ADDENDUM "A"

RESERVATION ADDENDUM TO
PURCHASE AND SALE AGREEiVIENT
ENTERED INTO PRIOR TO COMPLETION OF IMPROVEMENTS
This Reservation Addendum to Purchase and Sale Agreement ("Addencl~m") is an
addendum to that certain Purchase and Sale Agreement CPurchnse nnd Sale Agreement")
to be executed concurrently herewith (the Addendl.\m and Purchase and Sale Agreement are
collectively referred to herein ns the HAgreement"), is made and entered into this_ day of
June, 2007 (the "Effccti'r·e Date"), by and between Ea.st Avenue Bluff, LLC, an tdaho
limited liability company ("Seller"), and Leslie Benz, an married woman("Buyer"),
Document No. SVB-SR-07-03 Dated 06/03/07
Property a.ddL·ess: 100 £ast Ave., KetchLtm, Id. 83340
Lot 3 Block 41, Sublet 3•A

RECITALS
A.

Seller is to become the owner of that certai[l real property described
and known as the East Avenlle Bluff To..,vnbomes located at 100 and
120 East Avem1e ("Property"), which upon acquisition of the Property
and completion of constrnction thereafter, shall consist of four (4)
detached Townhomes.

B.

Buyer desires to purchase from Seller one of the townhomes which
will be constrw~ted on the PropeL't)' which according to the Preliminary
Plat of the Tov,:nbomes is legally described as S1.ib\ot 3A
("Townhome") located within Lot 3 of Block 41 Ketchum Townsite,
City of Ketchrnn, Blaine County, Idaho, and referred to as "H3.n

C.

Buyer t1nderstands that Seller shall use deposit proceeds to secure the
Property and tc, develop·it with follt town.homes.

D.

Buyer desires to resel've find pmchase the Townhome, and Seller

PaJ: J or 1
lfJ,~.i')f)j
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desires co hold and sell the Townhome in accordance w\th the terms
and condLtions set forth hereln.
AGREEIVIENT

The undersigned parties hereby further agree as fol[O\.VS:
l. Reserv~tion: Purchase and Sale. Buyer hereby· reserves and hereby agrees to
purchase the Townhome from Seller, and Seller hereby holds and hereby agrees to
sell the Tovmhome to Buyer on the terms and conditions set forth herein and in the
Purch.ase and Sale Agreen1ent, as amended and modified.

2. Purchase Price. Buyer hereby agre:es to pay to Seller as the purchase price for the
Townhome the purchase price of $2,743,500.00, as set forth in paragraph 12
hereof, and subject to adjustment as provided for therein. The purchase price is
to be paid as follows:

a).
First Deposit, Buyer deposits herein and receipt is hereby
ackno'vvledged ·Jf $100,000.00, paid in part payment of the purchase price;
b).
SeQond Deposit. Buyer shall on or before fone 21, 2007, pay to or
deposit as additie>na\ earnest money in part payment of the purchase price
$400,000,00;

c).
Third Deposit. Buyer shall on or before November 1, 2007, pa9 10
or deposit as additional earnest money in part payment of the ·pnrchase
price $250,000.00; and

d).
Final Pavment. The balance of the purchase price shall be paid on
the closing date which shall be designated in writing by Seller in
accordance with pare1.graph 6 hereof.
3. Nonrefundnble: No Interest on Deposits, Upo11 delivery of both the First
Deposit and the Second Deposit, such deposits shall become nonrefundable, and
sh.all be released to Seller upon the simultaneous closing of the acquisition of the'
Pro?erty by Seller from a third party seller. The Third Deposit upon payment by
Buyer shall becon.1.e nonrefundable and shall be immediately t·eleased to Seller. No
interest shall be earned and/or paid on any of the deposits.

/'
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4, Consti-uction. The improvements shall be constn1cted in substantiEll compliance
with the plans and specifications attached hereto Seller may rnake minor changes
of the plans and spedfi:ations at Seller's discretion. Material changes of the plans
anct specifications require Buyer's written approval.
5. Documents. Buyer has !'eviewed and apprnves the documents regarding the
Townhome attached hereto which inclL1de the following: topography ~lan,
preliminary plat, landscaping plan, floor plan, elevations, measmement plan, and
fi.nish schedule, Selkr reserves the right to make minor changes in the documer.ts
at Seller's discreti ort. lvfo.te l'ial changes of the documents require Buyer's \:vritten
approval.

6. Completion. Completion ("Completion") of the Townhome shall be upon the
receipt of the Certificate of Occupancy and upon substantial ~ompletion ·of all
common areas accessing the Townhome on Sub lot 3A, if any, Seller shall use its
best efforts to complete the Townhome on or about October 1, 2008, subject to
extension for delays beyond Seller's control. Seller shall g\ve Buyer seven (7)
days written notice of the anticipated Completion. Closing shall be 1,,vithin seven
(7) days of Completion.
7. P11nch List. Buyer shall have three (3) days upon Completion to inspect the
Townhorne with a representative of Seller and to prepare: a punch list. Buyer and
Seller shall agree to an amount necessary to assure completion of the punch list which
will be hdd in escrow and released to Seller upon Buyer's approval of punyb list
completion. Punch list work shall be completed within ten (l 0) days of closing.
8. Modificotions. Buyer may propose to Seller desired modifications to the
Townhome. If the proposed modifications are unacceptable to Seller, Seller shall
notify Buyer. If acceptable to Seller, such proposed modifications shall be
considered as follows:
·
a)
The pt·-:iposed modification shall be submitted to the project
archltect for review, comment and, as appropriare, incorporation into the
plan.s and specifications. Thereafter, Seller shall develop cost estimates for
the modifications "vhich shall be reflected 1n an amended purchase price
\.Vhich shall be dcl\\·ercd to Buyer granting Buyer five (5) business dafs to
accept or reject the modified plans E\nd specifications and the amended

\.6
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purchase price in vvi-iting, Failure to so accept shall be deern~d a rejection.
Extras shall be the net cost of all addi1ions and subtractions that the
developer (Seller) obtahi.s from the General Contractor, plus ovet·head,
time, and contingency, plus 5%. No l'edestgn fee shall be charged.

b)
Upon acceptar1ce, the modifications shall be s1.-,bmitted for all
necessary plan chcch, design m-·iew approvals and permits, and any cast
shall be re imbursec\ by the Buyer to the Seller, half M the commencement
of the changes and half at the completion of the changes.

9. Title Insurance. Seller shall provide Buyer at closing the additional coverage of
Homeowners expande:d endorsement title insurance, insuring Buyer against any
mechanics liens,
I 0, Worrnntv. Seller hereby ,varrants that th:: Townhome shall be free from all
material faults and material defects in the workmanship and material; tru.s limited
warranty ('''Warranty") shall continue until the expiration of,one year after. the
issuance of the Certificate of Occupancy (the "Warranty Period"). The Warranty
shall be effective only upon Buyer providing Seller with written notice of the
claimed material fat11t and/or material defect prior to the ex.piration of the Warra-~ty
Period. Buyer's sole remedy (in lieu of all remedies implied by law or 0U1erwise)
agains! Seller in conn~ction \.Vith defects in the Townhome shall be to reqLtiiC the
correction of the material defect in material or workmanship. Notwithstanding the
foregoing, the Warranty excludes any remedy for damage or defect caused by
abuse:, m.odifications not ex:ecuted by Seller, improper or insufficient maintenance,
impL'opet operation, or normal wear and tear and normal usage including without
limitatioh insufficient maintenance or care taking of the Townhome and its home

systems.
Seller will assign to the Buyer at closing all warranties Si::ller has received from the
mannfacturers of tangible personal property, to the extent such warranties are
assignable. If any warranty is unassignable, Seller agrees to submit in.its name
claims under the warranty on behalf of Buyer. Seller shall not be responsible for
the performance of any such manufacturer under the manufacturer's warranties. -·

.

WITH RESPECT TO ANY FlRE, ALARM, OR OTHER LIFE-SAFETY OR
SYSTEM INSTALLED IN OR SERVICING THE,:
TOWNRO:VIE, SELLER'S LIABILITY UNDER THIS WARRANTY SHALL

SECURITY
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BE LIMITED TO THE COST OF CORRECTING ANY DEFECTIVE
WORKMANSHIP OR REPLACfNG ANY DEFECTIVE MATERIALS IN
SUCH SYSTEMS.
EXCEPT AS STATED IN THE FIRST PARAGRAPH OF THIS
WARRANTY,SELLERMAh.-'"ES NO WARRANTY OR REPRESENTATION
OF ANY NATURE, EXPRESS OR (MP LIED, INCLUDING, BUT NOT
LIMITED TO, THOSE OF WORKMANLIKE CONSTRUCTION,
HABITABILITY, DESIGN, CONDITION, OR QUALITY AS TO THE
PROPERTY UNDER.LYING THE PROJECT, THE TO'WNHOME, OR THE
OTHER IMPROVEMENTS ON THE PROPERTY, AND SELLER HEREBY
EXPRESSLY DISCLAIMS ANY SUCH REPRESENTATIONS OR
WARRANTIES.

SELLER SP:RCIFICA.LLY DISCLAIMS, AND BUYER SPECIFICALLY
RELEASES SELLER FROM, ANY LIABILITY OR INCIDENTAL OR
CONSEQUENTIAL DAMAGES TO ANY PERSON OR THE TOWNHOiYIE
OR ANY OTHER REAL OR ~ERSONAL PROPERTY RESULTING.FROM
A DEFECT,
.

SELLER MAKES

NO

REPRESENTATION

'

WARRANTY
CONCERl"l"ING ANY GEOLOGICAL OR ENVIRONMENTAL l\:IATTE.RS
AND
SPECIFICALLY EXCLUDES GEOLOGICAL : AND·
ENVIRONMENTAL MATTERS FROM ANY WARRANTIES·· GIVEN
UNDER THIS AGREEMENT,
OR

l l. The Seller Is The Developer Of The Propi:rtv. The Seller shall hire an Idaho
Licensed General Coo.tractor to construct the: improvements to the property and
that Contractor shall provide required disclosures.
12. Purchnse Price. Thr price at contract is $2,743,500.00 which is based on 3,540
square feet @ $775.00 per square foot. The site of the Townhome may be'
modified between 3500 square feet and 3,900 square feet. Upon th.e issuance of
final plat approval by the City, the purchase price shall be adjusted based Llpon the
final measurement of the square footage by Setler as measured from the exterior
face of the stud of the buildina or the foundation in the event the stud is within the
foundation, and not inc ludini the garage or the chimney. The calcnlated square
footage shall be multiplied by $775.00, and subject to further adjllstment, per
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paragraph S(a) above, co establish the final purchase price of the To'-vnho111e.
!3. Default.

13. l Ev Seller. If Seller defalllts in the perfol'rnance of this Agreement, Buyer''s
sole and exclusive remedy shall be the termination of this Agreement by written
notice to Seller and escrow hold et\ a11d the return of all deposits made hereund~r,
excluding any interest thereon, and Seller shall pEly the costs of cancellation. of
tltle insllran.ce, if any, escrow fees, if any, and S\ICh attorneys' fees, expenses and
costs as permitted in the Purchase and Sale Agreement, if any. Buyer shall not be
enti t\c::d to seek damages or specific performance against Seller or escro1,,: holde[.
13.2 Bv Buver. If this transaction fails to close on or before the closing date
because of an event of default on the part of the Buyer, Seller shall be released
from Seller's obligatic,ns hereunder, and Seller's sole and ex:clusive remedy shall
be the termination of this Agreement by \.vTirten notice to Buyer and escrow holder
and the retention by Seller of all deposits previously made by Buyer and released
to Seller pursuant to this Agreement, together with such attorneys' fees, expenses
and costs as permitted under this Agreement, if any. Seller shall not be .entitled to
seek damages or specific performance against Buyer or escrow holder.
IN THE EVENT OF SUCH A TERl\IINATION, BUYER A1\1n SELLER
AGREE THAT THE ACTUAL DAMAGES \.VHJ.CH SELLER. WOULD
SUFFER AS A RESULT OF SUCH DEFAULT A.RE EXTREMELY,
DIFFICULT AND IMPRACTICAL TO ASCERTAIN AT THIS TIME
INASMUCH AS IT IS DIFFICULT TO EVALUATE THE DAMAGES TO

SELLER BY TAKING THE PROPERTY OFF THE MA.RKET PURSUANT
TO THIS AGREEMENT FOR AN EXTENDED PERIOD OF TIME1
ACCORDINGLY, BUYER AND SELLER AGREE THAT IF THE
ESCROW FAILS TO CLOSE BY OR ON THE CLOSING DATE
BECAUSE OF AN EVENT OF DEFAULT ON THE PART OF THE BUYER
HEREUNDER, THEN THE AMOUNT SPECIFIED TO BE RETAINED BY
SELLER REFRESE~TS.A REASONABLE ESTIMATE OF THE AMOUNT
OF DAMAGES FOR SUCH BREACH1 AND IN THE OPINION OF THE

PARTIES DOES NOT CONSTITUTE A PENALTY OR AN INEQUITABLE
FORFElTURE.
14. No Assignment of Rights.

!nicial

~

Buyer shall not assign Buyer's rights under this

P11: 6 or 6
l(l36-IJ(JJ, Be 11>. R:,i;e.J .J.,j~cndu, I V,H9.do~

BE>IZ

63

AUG/18/2009/TUE 12: 18 PM

. f & R, P.A.

FAX No. 208-

P. 03 l

750

Agreement anci the Escrow, indi1di ng the reservation to purchase the Townhome,
to at1y person or entity, witl10ut the prior \Vritten consent of Seller, wl1ich consent
may be v:lthheld tn the: sole discretlon of Seller.
lS Monthlv Accounting. Seller shall provide a monthly accounting to Buyer w\th
respect to the costs and expense of the development of the Property until the
closin.g date, after whi-:h time no further monthly reporting shall be required.
16. Addendum nncl Purchnse and S:de Agreement. This Addendum and the
Purchase and Sale Agreement are to be read as a single document. All capitalized
terms not defined in this Addend~tm shall hoive the same definition as set forth i11
the Puri;lrnse and Sale Agreement, In the event of any arnbigLlity or inconsistency
behveen this Addendum and the Purchase and Sale Agreement, the terms of this
Addendum shall govern and control.
t,;

IN WlTNESS WHEREOF, Buyer ha.s exectited this Agreement on the day and
year first w,itren above and Seller hE\s accepted Buyer's ·offer and exec'-;lted this·
Agreement on the date below written.
DATED:

V1 ,.

7

~

o7

DATED: ~&~/_7_,_/_0_7_
'

I

BUYER

hil~-;.;

SELLER: Ea~m~e Bluff,7LLC

By. -:-7f;tlf~/Z----r__
Stacey Rutherford,
Managing Member

~
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Page 23
was left to be done?
A. They were doing interior finishes.
3
Q. They were what?
4
• They were doing interior finis
s.
5
How much was left to be
e?
s
obably 10 percent or s. I mean, I
1 never direc
talked to the co actor about the
s punch list, bu ere were
pie in there
9 working on the Ii
se, p ting, things like that.
10
Q. Let's gob
r a minute and make up
11 some ground.
12
Just ide
13 you identify D
sition E ibit 3 for me, please.
14
A. Co ent to Limited ual Representation
15 andAssi
dAgency.
16
Q. id you sign that docu
11
. I did.

1B

18

19

19

Page 21
A. It says t the buyer and seller agree
2
he closing date to be September 13th, 2008 or
3
on the receipt of a certificate of occupancy,
4 wh hever is sooner.
s
. When did you sign that addendu
s
October 1st, 2008.
1
Q. ay I see that, please.
a
A.
course.
9
Q. Th k you.
10
Can u identify Exhibit for me.
11
A. Adden m number 3, e buyer and seller
12 agree the closing
te be Fe uary 6, 2009.
13
Q. Addendum set
closing date as
14 December 15th. Wh
the closing date moved
15
16

1
.' What

20
21

22
23

24

. BY MR. STONE: Well, just so
clarify
we were discussing your meetings wit
herfords.
A. Right.

Q. After you signed the purchase and sale
agreement, Exhibit 1, and the addendum,
2s Exhibit 2, did you make the $100,000 down payment
23
24

Page 22
2

3
4

s
G

1

a
s
10
11
12
13
14
1s

15
11

1s
19

20

24
2s

Q. And you said you met with him until
mber of 2008, and then you said then it
basi lly finished.
A Oh, the decision-making was fin' ed.
We had osen everything that I need to choose
that neede to be in the house, carA s and
paints and Ii t switches. And at t point,
there was not ·ng left for me to cide on. It
just needed to finished.
Q. The con ruction ·
completed at that int.
A. It was not,
Q. Okay. So s f the signing of
Exr1ibit...
Can I e that, p ase?
A. Um um
Q. Y signed Deposlt1
Decem
15th, 2008.
Um-hum.
• And at that time, you sche
ing for February 6, 2009.
A. Yes.
Q. Then on December 15th, 2008 wa
construction complete?
A. No.

Page 24
1
2
3
4

s
G

1

a
s
• 10
11
12
13
14
15
15
11

1a
19
20
21
22

23
24

2s

that was required by the contract?
A. Yes.
Q. I'm handing you Deposition Exhibit 4.
Can you identify that document.
A. It's a check that I wrote to Sun Valley
Brokers, LLC Trust Account in the amount of
$100,000,
Q. And when did you write that check?
A. June 8th, 2007,
Q. What did you do with it?
A. I brought it to Stacey's office.
Q. And her office is the Sun Valley
Realtors?
A. On Sun Valley Road, Sun Valley, What
is it? Sun Valley Brokers, yeah.
Q. Was that check normally processed
through your bank?
A. Yes.
Q. Handing you Deposition Exhibit 5, can
you identify that.
A. That is a receipt for $100,000
deposited into Wells Fargo Bank to the account of
Sun Valley Brokers, LLC Trust Account.
Q. And that represents the deposit of the
$100,000 check?
65
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It's the same check

2

3
4

s
6

1

s
9

10
11

12
13
14
1s

16

11
1s
19
20

21
22
23
24
25

1
2
3
4

5
6

1

a
9
10

11
12
13
14
15

16

11
1a

19
20

21
22
23
24

2s

Page 27
ou call this your agency account. Why
number.
2 do you call it your agency account?
Q. Okay. Can you identify Deposition
3
A. That's how the bank refers to it.
Exhibit 6.
4
Q. Showing you Deposition Exhibit 8, can
A. This is a copy of my agency account at
5
you identify that.
Union Bank of California, statement from May to
6
A. This is a check I wrote to East Avenue
June 2007.
7
Bluff, LLC in the amount of $250,000 on November
Q. And does that show the $100,000 check?
a 13th, 2007.
A. Same check number cleared on June 11th. 9
Q. Was that the third installment to the
Excuse me. It's not my agency account,
10 Exhibit 2 addendum?
it's my checking account.
11
A. Yes.
Q. Can you identify Deposition Exhibit 7.
12
Q. And you paid that directly to East
A. This is from Wells Fargo recording a
13 Avenue Bluff?
wire transfer, incoming transfer, in the amount
14
A. That was as requested.
of $400,000 to Sun Valley Brokers, LLC.
15
Q. That didn't go through Sun Valley
Q. What was the date of that?
16 Brokers?
A. August 25th, 2007.
11
A. No.
Q. Did you ever get a receipt similar to
18
Q. Did you receive a receipt for that?
Exhibit 5?
19
A. If I did, I don't have it. I don't
A. A receipt for...
20 recall.
Excuse me?
21
Q. Can you identify Exhibit 10 for me,
Q. Similar to Exhibit 5.
22 please.
A. No.
23
A. This is my statement from my checking
Q. That 400,000 was the second installment 24 account at Union Bank of California.
of the down payment required by the purchase and 25
Q. And what does that show?
Page 26
Page 28
sale agreement?
A. That should show ...
2
It shows that my check number 1023 in
A. Yes.
Q. Then I think we agreed that that was
3 the amount of $250,000 cleared on November 14th,
disbursed pursuant to Addendum 1 on August 30th, 4 2007.
2007.
~---,P'ffl!ll'l"l'l!'!!!ffll'l'lfll!!l!ipllfl(ll'llllffl!l~,....,......
A. I don't know the date that it was
disbursed, but I know I agreed to it.
Q. Do you know why it wasn't disbursed
B
prior to that time?
A. I do not.
10
Q. Had anyone ever asked you about that?
A. No.
12
Q. I'm handing you Deposition Exl1ibit 9.
13
Can you identify that.
14
e Provider
A. This is a page -- a statement from my
15
ding Disclosure
agency account at Union Bank of California, and
16 Statement, a letter fc
I Mortgage Company,
on page 2 it shows a disbursement made in the
11
gage P ram Disclosure,
amount of $400,000.
18 Notice of Right
Receive a Co of Your
Q. Is that the $400,000 that represents
19
rt, Servicing Disclo e Statement,
the wire transfer?
20 Privacy a
ecurity statement, and
otice to
A. Yes.
21
Loan Applicant that the lende
Q. Exhibit 7?
22 dis
e to me the score from a consumer
A. Yes.
r orting agency.
Q. Can I see that, please.
Q. May I see?
A. (Witness complies.)
A. And then it's my credit scores. 66
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For 24-hour Automated Direct Service
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DEPOSITION

E~IT

Tc open oddilionol occounts,
or apply For loons, cc,f/ your
honking office al 888-826-2669

CY14 M 2 I 0000

LESLIE LANIER BENZ

Visit us al www.vboc.com

PO BOX 2373
KETCHUM ID 83340-2373

Thank yov for banking wilh us
since 2006

SUMMARY OF ACCOUNTS
Days in statement period; 30

Deposit Accounls
Regular Checking

Ending lxJanc.
Beginning bol.mc.
Addlt/ont
SubtrCJCtiom
on6/20
a~alifring balat1C11 -----~on:.:.,:5,:t./.::,:22~-----.e:!!==-----===-----...!:!!...!::;
3,171.99
140,000.00 $
-140,049.00 $
$
$
3,220.99 $

4721111486

A'!Ji:ncu
aryz••

Beginning balance
on5/22

Credit Une

0.00 $

$

Cash Reserve Line of Credi!

and

0.00

Ending bolonc:a
on6/20

P(!)fltl•nfl

andcmli/J
-0.00

$

$

0.00

472-4B6
rtEGULAR CHECKING SUMMARY
Balance on 5/22
Addi lions
Subtractions

$

3,220.99

140,000.00
-140,049.00

Checks
Balance on 6/20

-140,049,00

$

3,171.99
$

Statement Average Lsdger Balance

27,884.39

We waived your service charge this slalemenf period.

Additions

DHcriplion

6/B
Chacks

Amount

UNION BANK TRUST UNION BANK CCD

Number

Dat•

1016

6/11

Atnovnt

25858245

$

CASH RESERVE LINE OF CREDIT SUMMARY
Balanc• on 5/22
Advan1;es and charges
Poyments and credits

100,000.00

$

140,000.00

:...:Nu.;.::mc:.:;be;::.;r_..:D;.;;ol:::.•---.:::ll:•r.,..=n=c:ot'---------~£.11~

1017
Total

6/19

04856798~$_ ___,,.;4.:,;.,0,.:;,;04.,:9.:.;;,00.:;
$
140,049.00
Accounl Number: 4720029486

$

$

Balanc• on 6/20

Past Due Amount
Current Due Amount
Total Payment Due
Billing cyde closin9 claht

57201688

N94 I 234979

0.00
0.00
-0.00
0.00

o.oo
$

Credit Limt
Limit

Available lo borrow
Sllling cydi,

ANNUAL PERCENTAGE RATE

$

2,500.00
2,500.00
18.00%

0.00
0.00

6/20/07
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750

P. 035
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Woll.s Fargo Store Vision PI.atfocm

.

,. .

Wire Detall

'.

...

. ,

i

..l.t:

~

a1.4ic I ~{lgJroy I Q()gi!J5'JQ! I ~l1~ I ~91,,!nllog] E.~o1!/I~~

~ck t9_T_Qp

8'3SfC

Wire Transfer#
Status
Amount .
Wire Type
Source

070625·071110
RECEIVED 06/2512007
$400,000.00 .
INCOMING FED
INCOMING FED
06/?612007 02:5epm

Created on

'I

I '

••

Beneficiary
Beneficlary

SUN VALLEY BROKERS LLC

AccounVIBAN

7578017258 "

Reference#

!=ED 002892

Originator

Originator

LESLIE B~NZ

DEPOSITION
E:ZBIT

343 WALL ST
KETCHUM, ID 83340

Account
Raferen.ce #
Originator to Beneficiary
Information

67-111:.20
P.ROPE.RTY'PURCHASE BY LESLIE BENZ
·..4

Bank,. .·

8~~- -

-------"'~.
I

Beneficiary Bank
Originating Bank

~

122000496 .
UBOC SAN DIEGO TRUST 263
MAIL CODE S-225 ATTN:WlRE TRANSFER
530 B STR.E~T
SAN DIEGO, CA 92101

Originator Reference #
Sending Bank

.

,

2007062600025457

.

Sending Bahk Reference#

2007062500025457
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NORTHERN CALIF PRIVATE BANK· TRUST
3SO CAL]FORNlA ST, 18TH FLOOR
SAN FAANC[SCO CA 94104-1302

Account Statement

C.
•

Statement Pe,riod
June 1, 2007 through Jvf'IQ 30. 2007

Accqul!f Numhr

~20

AT 02 006548 87623E 90 e••JooT

•

LE SUES. BENZ. TRUSTEE Of mE
LE SUES. BENZ 19}S RfVOCABl.£ TRUST
OTO 2/!/1979. AS AMENOl:0 &. RESTAIEO
UNION BANK OF CALIFORNIA. NA,
AGENT FOR TAUS TEE

LESLIE LANIER 8€NZ
P.O. 80X 2373
KETCHUM,

IO

Atx1111nf N.m•

83340-2373

•

11,, I,,, II,,, II,, I,, 111,,,,, I, I,, 11, I,,, I,, II, I, ,1 I,, I I, I. u 11

• trw,rtm•m M,n,pr

Accout Aimini,tntor

SUSAN ROGERS

SEAN MCGUINN
4!,-70S-}S43

415-705-} 122
•

Onlln• At:e.H

www.u boc .com/lrustandcustody

Contents

C:.

Overview of Total Account Value

AccouM Summ.>ry

C.

Principal Ponfoho Summary
Unrealiied G.1il'l/loss Summary

Cash l,ansacrions Summary
Asse\ Oe 1a,1
T<aouction Uet.ail

Closing Value Oil 11/31n006

Opening Value on 00/01/iool

Closing Value on 06/JOl'l007

N•t Ch11ng, Far P,rlod

Abou1 You1 Statt>ment

Overview of Account by Investment Category
r. of Total Aceounl

Yot1r Cumurt F"or(lofio MJx

M'.l'*"tV11lu.

a

•

(B

1.n¾

Cl

10.10%

~

88.13%

a

OJXl%

1.00

IE]

100.00o/o

Dncrlption

Cash & Cash Equivalents
funds

fquioe,
Ottier Assets

Total Accoum Value

DEPOSITION
i<:1

e51err

Pag;, t of t2

HIHII
•

•

Account Statement

Account Number
6700010620

.

•

L.

Account Name
BENZ, LESLIE S. 1979 TA/RAG

Statement Period
June 1, 2007 through June 30, 2007

Principal Portfolio Summary

.,.,..

Cash Transactions Summary

Oe,scriptian
Cash & Cash Equivalents
Funds
Equities
Other Assets

Market Percentage
Value of Portfolio

Current
Yield

1.77%
10.10%
88.13%
0.00%

3.58%

1110.00%

2.16%

1.00

Total Principal Portfolio

1.41%
2.21%
O.!JO%

L.

(cont1nuedJ

Income Cash

Principal Cash

Other Transactions

Portfolio Transfers
Net Cash Manageme11t
Total Other Transactions
Total Net Transactions

(27,236.63)
0.00

476,867.43

l$27,236.63)

$5011.1114Jl6

$0.00

$0.110

27,136.63

Unrealized Gain/Loss Summary

C.

Description

Cash & Cash Equivalents
Funds

Cost

Market

Buis

Value

0.00

JI I -

Equities
Od1er Assets

1.00

Gain/Loss

1.00

...

0.00

.

Total Gain/Loss

Cash Transactions Summary

L.

Income Cash

Principal Cash

27,236.63
0.00

0.00
59,522.50

$27,236.63

$59,522.50

Receipts
Dividend
0th er Receipts

Total Receipts

.

Fees
Total Disbursemenls

•

"
~

Disbursements

Checking/ Savings Deposit
Payments to/for Beneficiaries

'

0.00
0.00

(160,00iJ.OOJ
(400,000.00l

OJXJ

(3,626.56)

$0.00

($563,626.56)

l.

:II

Pagel of 12

111111

•

•
•

•

C.

Account Name

BENZ, LESLIE S. 1979 TNR AG

Transaction Detail

L.

Account Statement

Account Number

sallt620

Statement Period

(continued)

Activity Description

Date

Dividend

06/21/07

CASH RECEIPT OF DIVIDtND EARNED ON
~OME DEPOT INC
0:225/SHARE ON 6,700 SHARES DUE 6/21/2007

CUSIP

437076102

Income Cash

Olher Receipts

00/26/07

CASH RECEIPT
INCOMING ACH
ID:1513072674, NAME:BENZ.LESUE S, COMPANY:FUNB
CMG, CO.ID:56-1360131, CO.DESC:ACHADVICE,
ORIG.DFl:5300021

Total Other Receipts

Checking/ Savings Deposit CASH DISBURSEMENT
• PA11'HO FIASTBANK OFIDAHO IABA)
DEPOSIT TO CHG
100001361 LESLIE BENZ MONTHLY DISBURSEMENT

00/08/07

Checking/ Savings Deposit CASH DISBURSEMENT
PAID TO LESLIE LANIER BENZ
TRANSFER TO UBOC CHKING/SAVING
472111111Ma6 PER CLIENT REQUEST OTO 6/7/07

Total Checking/ Savings Deposit

SO.OD

SO.DD

$59,522.50

SO.OU

120,000.00)

(140,000.00)

SO.OU

Payments to/lor Beneficiaries CASH DISBURSEMENT
PAID TO WELLS FARGO BANK {ABAI
WIRE TRANSFER
7578017258 FOR DEPOSITTO SUN VALLEY BROKERS, LLC
PROPERTY PURCHASE BY LESU EBENZ

Tolel Paym11nls lo/for Beneficiaries

CasrBasis

59,522.50

SO.OD

00/01/07

Principal Cash

1,507.50

S27.ZJ6.63

Total Dividend

00/25/07

June 1, 2007 through June 30, 2007

IS16U,OOO.UO)

SO.DO

(400,000.00)

Sil.OU

($400,000.00)

Page frJ of 11

$0.00
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s1vi.m•nt Number: 4 ~ 8 6

UNION BANK OF CALIFORNIA

10/23/07. 11/20/07

SAN FRANCISCO PRIVATE BANK 472
PO BOX 5158't0
LOS AN;ELES
CA 90051-Sl'tD

Teleurvic•s®
For 2.4.hour Aulomoted Direct Service

800.238-4.486
800.826-73.tfS(TDDJ
Repre:sen/alives ore available
from 6 am lo l l pm

To open oddilional account,,
or apply for loaM, call your
banking office al 888_-826-2669

CY14 M 31 1000

LESLIE LANIER

BENZ

Visit us af www.uboc.com

PO BDX 2373
KETCHUM ID 83340-2373

Thank you for banking wilh us
since 2006

SUMMARY OF ACCOUNTS
Days in statement period: 29

Deposit Accounts
Regular Checking

Qu.,/ifying baltmc.

$

Beginning lxrlanc.

------"--'"on=10/23
; . . . __ _ _ _....,;.:;;.;:.:.:,:=:...
Additions _ _

1,779.66 $

$

300,000.00 $

Ending 1,.,/tfflt!fl
Subtract/on•

01111/20

-281,042.17 $

20,737.49

47allillt486
Beginning lxr/ance
Oil 10/23

Creclit Line

Ending lxr/anee

P~•nlt

and eredih

on 11/20

-0.00 $

0.00 $

0.00 $

$

Cash Reserve Line of Credi!

Adv.,nc••
,:,nd charge,

0.00

47~86
Account Number: 47200294B6

d.EGUlAR CHECKING SUMMARY
Balance on 10/23

1,779.66

$

300,000.00
-281,042.17

Additions
Subtractions
Checks
Balance on

-281 042.17

$

11/20

20,737..49

96,003.58

$

Statement Average L11d9er Balance

We waived your service charge this statement period.
AdrJitions

Checks

Dof•

DHcrie!}on

11/5

UNION BANK TRUST UNION BANK CCD

Numb.r

Date

1022
1023

11/9 04672783
11/14 02841416

Ref.r.nce

$

55640629

N941234979
Amovnt

CASH RESERVE LINE OF CREDIT SUMMARY
Bcilance on 10/23
Advances ond charges
Payments ond credits
Balance on 11 /20

26,042.17
250,000.00

$
$

0.00
0.00
-0.00
0.00

$

0.00
0.00
0.00

Current Due Amount

Total Payment Du•
Billing cycle c:lo1in9 dcite

Amc>vnl

1/e(erenee

Numb.r

Dare

1024

11/20 04576906$

Total

$

5,000.00
281,042.17

Cr11dit Line
Limit
Available lo borrow

$

2,500.00
2,500.00

Billing cycle
ANNUAL f'ERCENTAGE RATE

'

300,000.00

$

Account Number: 4720029486

Pait Due Amount

'·

Amc>vnl

R•ler•nc.

18.00%

11/20/07

75
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2

3
4

5
6

1
8

9

10
11
12

13
14
15
16

11

Page 41
A. I don't know.
Q. So when you say ...
June of 2009 you said?
A. Uh-huh.
Q. You weren't getting information?
A. We weren't getting anywhere. There
didn't seem to be anything to negotiate. I was
still sitting there with an offer on the table to
complete the purchase, but we never got any
response.
Q. So when you weren't getting a response
in June, what did you decide to do?
A. That's when I talked to Terry Hogue and
we decided that it was time to end this contract.
At that point, I was paying $11,000 a month on a
mortgage payment for a property I couldn't
purchase and paying my attorney and getting
nowhere.
Q. Can you identify Deposition Exhibit 11.
A. This is a letter to Stacey Rutherford
from Jan Wygle to terminate the contract for the
purchase of the East Avenue property and asking
for the return of
Q. At that point
hat it wasn't
Mr. Ho u
rote the letter.

2

10

12
13
14
15
16

17

ee her socially on occ ·on, but we
19
19 haven' one anything, sat around a talked
20 abo anything. She just asked me h
20
21
go· g every once in a while.
21
Q. So you're still in your house, then, ·
22
imlet?
23
A. Yes.
24
Q. Do you have any interest in this house
Page 44
1 at all any longer?
A. Right.
A. Not at present. I just completed a
Q. Why did you change lawyers at tha
2
model of my kitchen, getting new carpet in
4
Janu
4
• Terry Hogue was conflicted.
s
Q. e saw the addendum where you released
s partner r esented at least one oft ien
6 the origin
500,000 to East Avenue Bluff. When
6 holders in t
e, and he also does ' itigate
1 you paid the ird installment of the 250,000, I
1 any longer.
a guess there w no need for an agreement to
a
Q. He doe 't litigate an~ nger?
9
release it, becau that was paid directly to
9
A. No.
10 East Avenue Bluff.
10
MS. WYGL
11
A. Yes.
11
Q. BY MR. STO
12
Q. Okay. In you
12 directed to?
13
A. Excuse me?.
13 28 ...
14
Q. Who was at letter · ected to?
14
Do you have a c of that that she can
15
A. To Stac Rutherford.
1 s look at?
16
Q. Can I e it for a secon
16
MS. WYGLE: Yes.
11
A. (Wi ss complies.)
11
Q. BY MR. STONE: Para aph 28 is an
18
Q. T nk you.
1a allegation of material breach. Fir you say it
19
ter the first call of February
19 did not timely complete all construe· n, did not
20
utherfords, did you ever haves sequent 20 complete the lot subdivision.
21 conv sations with either of them regarding
21
Was the construction complet
22
A. Yes.
22 February 2nd, 2009?
23
Q. And when was that?
23
A. I couldn't tell you specifically that
A. I could not tell you dates. I know we
24 date. I know that they received a Certificate
had a meeting at Jill Eshman's office with the
25 Occupancy, but there
e7cfon
18

18

SUN VALLEY REPORTERS
(208) 788-3818

LUBOVISKI, \VYGLE, FALLOWFIELD & RITZAU, P.A.
ATTORNEYS AT LAW
SUITE 205 • THE STATION
460 SUN VALLEY ROAD
P.O. BOX 1172

BARRY J. LUBOV\SKI
JANET C. WYGLE
ROBERT I. FALLOWFIELD
LEE RITZAU

KETCHUM, lDAHO 83340-1172
(208) 726-8219

FAX (208) 726-3750

-E,,,r DEPosrnoN

July 7, 2009
Stacey Rutherford, Managing Member
East Avenue Bluff, LLC
P.O. Box 2337
Sun Valley, ID 83353
Re: Tennination of Purchase and Sale Agreement
Dear Ms. Rutherford:

This letter will serve as notice under the tern,s of the Real Estate Purchase and Sale Agreement,
Document #SVB-SR-07-04 dated June 3, 2007, and the Addendum thereto (hereinafter "the
Contract"), that the Buyer thereunder, Leslie Benz, rescinds and tenninates such Contract for
failure of consideration, failure to provide marketable and insurable title, and failure to timely
close the transaction. Demand is hereby made upon Seller and "escrow agent" Sun Valley
Brokers, LLC, for the immediate return of the sum of $750,000.00 in deposits made pursuant to
the Contract.
If such deposits are not returned to Ms. Benz immediately, Ms. Benz will file her lawsuit to
foreclose her vendee's lien upon Lot 3, Block 41, Ketchum, Blaine County, Idaho, pursuant to
Idaho Code §45-804, and to recover her attorney's fees and costs incmTed in such proceeding as
provided for in the Contract.
Your immediate attention to this matter is required.
Sincerely,
LUBOVISK!, WYGiE,ALLOWFIELD & RITZAU, P.A.

JON«" c_ .~~
( j t C . Wygle
cc:

Leslie Benz
Sun Valley Brokers, LLC
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A. I don't know.
Q. So when you say ...
June of 2009 you said?
Uh-huh.
Q. au weren't getting information?
A.
weren't getting anywhere. There
didn't seem t e anything to negotiate. I was
still sitting there 'th an offer on the table to
complete the pure se, but we never got any
response.
Q. So when you
ren't getting a response
in June, what did you de e to do?
A. That's when I talk to Terry Hogue and
we decided that it was time to nd this contract.
At that point, I was paying $11, 0 a month on a
mortgage payment for a property ouldn't
purchase and paying my attorney a getting
nowhere.
Q. Can you identify Deposition Ex · it 11.
A. This is a letter to Stacey Rutherf
from Jan Wygle to terminate the contract fo he
purchase of the East Avenue property and as · g
for the return of the $750,000 deposit.
Q. At that point, I note that it wasn't
Mr. Hogue that wrote the letter.

t11 ·,::,''
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1 Ruther-fords; Jill Eshman, Terry Hogue, and
2 myself. Stacey told me -- I don't know this fo
3 certain -- that she had found another buye
4
all of the property and that they wanted
5 negotiate what she called a universal
ttlement,
6 whereas I could come in and comp e the purchase
7 of this house, her investor could
me in and buy
8
D.L. Evans Bank out, and at t point, I guess
s it would the FDIC had taken er First Bank of
10 Idaho, so our conversatio
were based on this
11 supposed universal se
ment where both banks
12 would be bought out would be able to buy my
13 house, and this ot r man would own all the land.
14
Q. Was th the last conversation you had?
15
A. With gard to this property, that was
16 the last me ng, yeah.
17
Q.
you continue to be friends with her?
18
A. see her socially on occasion, but we
1s have
done anything, sat around and talked
20 ab
anything. She just asked me how things are
21
g g every once in a while.
Q. So you're still in your house, then, in
Gimlet?
A. Yes.
Q. Do you have any interest in this house
Page 44

A. Right.
2
Q. Why did you change lawyers at that
3 time?
4
A. Terry Hogue was confticted. Hi
5 partner represented at least one of the
n
6 holders in there, and he also doesn'
igate
7 any longer.
e
Q. He doesn't litigate any
s
A. No.
10
MS. WYGLE: Th
correct.
11
Q. BY MR. STONE· And who was that
12 directed to?
13
A. Excuse me
14
Q. Who was at letter directed to?
15
A. To Sta y Rutherford.
15
Q. Can ee it for a second, please.
17
A. (W ess complies.)
15
Q. 1 ank you.
19
fter the first call of February 2nd,
20
Rutherfords, did you ever have subsequent
rsations with either of them regarding this?
22
A. Yes.
Q. And when was that?
A. I could not tell you dates. I know we
had a meeting at Jill Eshman's office with the

1

3
4

5
6

7

8
9

10
11
12

13
14

15
15
17
15
1s

20
21
22

23
24

25

a II any longer?
. Not at present. I just completed a
full re del of my kitchen, getting new carpet in
January.
Q. We aw the addendum where you released
the original $5 000 to East Avenue Bluff. When
you paid the thir · stallment of the 250,000, I
guess there was no ed for an agreement to
release it, because tha as paid directly to
East Avenue Bluff.
A. Yes.
Q. Okay. In your compla
28 ...
Do you have a copy of that
look at?
MS. WYGLE: Yes.
Q. BY MR. STONE: Paragraph 28 is an
allegation of material breach. First you say it
did not timely complete all construction, did not
complete the lot subdivision.
Was the construction complete on
February 2nd, 2009?
A. I couldn't tell you specifically that
date. I know that they received a Certificate of
Occupancy, b t~ '+'~ · work to be ™neon
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the house.
Q. What specifically was left to be done
on February 2nd, 2009?
A. There were still touch-ups going on
with the paint, there was some exterior stuff,
they had to-· I guess that didn't count. They
had to move out all their stuff, but that doesn't
really count. There was a punch list, the
contractor's list of the remaining things to be
done.
Q. Had you worked with them on the punch
list?
A. No.
Q. Who prepared the punch list?
A. Rod Watson, the contractor.
Q. Was the property substantially
completed at that point?
A. Substantially completed.
Q. You state that East Avenue Bluff could
not timely close the transaction. What do you
mean by that?
A. It means that once the Rutherfords
declared bankruptcy, I didn't see how they could
sell me the house. Once they declared
bankruptcy, they were speaking to attorneys, I
Page 46
was speaking to attorneys, and I didn't know how
you'd move forward to complete the transaction.
And I didn't know what kind of shape the title
was in.
Q. Had you seen any title reports at that
point in time?
A. No, I had no reason to look at one.
Q. Was that part of the negotiation or the
discussion at that time, the status of title?
A. That was a point that Terry Hogue and I
made, that I would not complete the transaction
unless the title were clear. The land was in
question. It hadn't been subdivided, it hadn't
been platted with the City. If I had closed, I
wouldn't have known what I owned or who e1se it
might belong to.
Q. In your paragraph 30 you make a
statement that prior to lending the defendant any
money, D.L. Evans Bank required a copy of the
agreement, but how do you know that?
A. I'm not sure how to answer that.
Q. Well, did you know D.L. Evans Bank was
loaning money to East Avenue Bluff?
A. That was the assumption I made.
Q. Why did you make that assumption?

Page 47
. Because when I gave Stacey that first
2 check for $100,000, she said she was going to
3 walk it around the corner to D.L. Evans Bank.
4
Q. So you assumed at that point that they
5 were getting a loan from D.L. Evans Bank?
6
A. I assumed. I don't know for certain.
1
Q. Did they tell you that the bank was
8 requiring a copy of the agreement?
g
A. They did not tell me that specifically.
10
Q. You sa·1d "specifically."
11
A. I just assumed that as part of any
12 loan, anything they could do to support an income
13 would be part of it, but that's my assumption. I
14 don't know that.
•
15
Q. Okay. You made the statement that you •
15 were informed that the plaintiff, and I'm
11 quoting, D.L. Evans, quote, ''was informed that
18 the plaintiff had allowed or would be allowing
19 the release of all of the earnest money, totaling
20 $750,000."
21
How did you know that?
22
A. I believe it's in the notes that Jan
23 has.
24
Q. I beg your pardon?
2s
A. I believe that it's in the notes that
Page 48
1 Jan has.
2
Q. Well, you testified that when you made
3 the 100,000 deposit that they told you at D.L.
4 Evans Bank, and then you testified that at the
s point in time that you discussed the bankruptcy
s with Rutherfords, they told you that D.L. Evans
1 Bank was about to foreclose on them.
8
A. Um-hum.
9
Q. Is that "yes"?
10
A. Yes.
11
Q, Did you have discussions between those
12 two conversations about D.L. Evans Bank?
1J
A. No.
14
Q. So those were the only two
1s conversations?
1s
A. Yeah, their relationship with D.L.
11 Evans Bank had nothing to do with me at that
18 point.
19
Q. They didn't ever discuss the financing
20 with you?
21
A. No.
22

23
24
25
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VERIFICATiON

(Discussion held off the record.)

'

3

little bit, going back to D.L Evans, you did

4

know that Rulherfords were financing it.

A. Yes.
Q. And you knew that as early as when you
paid the $100,000 deposit.
A. What Stacey said to me is she was
walking the check around the corner to the bank.
I just made the assumption that that would have
something to do with putting this whole deal
together.

7

8
9
10

11
12
13

Q. Well, not specific to DL Evans Bank,

14

but you did know that they were going to finance

15

it?

A. I assumed so.

17

Q. Early in the transaction?

18

A, Yeah, I assumed so.

19
21
22
23

I24
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I, LESLIE BENZ, being first duly sworn on my
oath, depose and say:
That I am the witness named in the foregoing
deposition, consisting of pages numbered 5 to 50, inclusive;
That i have read the said deposition and know
the contents thereof; th at the questions contained therein
were propounded to me; that the answers to said questions
were given by me; and that the answers as contained therein
(or as corrected by me therein) are true and correct.

DEPONENT

16

20

: ss.
)

County of Blaine

5
6

STATE o;:: IDAHO

Q. BY MR. STONE: Just to clarify just a

2

SUBSCRIBED AND SWORN to before me this _ _ day
o f _ ~ - - - ' 2009.

Q. Did anybody from D.L. Evans Bank ever

talk to you?

A. No, I have never spoken to anyone at

NOTARY PUBLIC in and for the
State of Idaho, residing at

D.L. Evans Bank.
Q. You didn't know any of the loan

officers there?

My commission expires:_

A. I have never been in the office .
Page 52
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1

Q. What's your educational background?

2

A. I have a B.S. in economics from

3

4
5

6
7

8
9
10
11
12
13
14
15
16

17
18
19

REPORTER'S CERTIFICATE
STATE OF IDAHO

Stanford.

: ss.

Q. You never had a real estate license or

County of Blaine

anything like that?

A. No.
MR. STONE: No further questions.
MS. WYGLE: I have no questions.
(Deposition concluded at 11 :23 a.m.)
(Signature requested.)

I, DIANE M. SHIPMAN, a Notary Public and Certified
Shorthand Reporter in and for the State ot Idaho, do hereby
certify:
Thal prior to being examiried, the witness named in
the foregoing deposition was by me duly sworn to testify the
truth, the whole truth, and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and p1ace therein named and thereafter
reduced to typewriting under my direction, and that the
toregoing transcript contains a full, true and verbatim
record of the said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 28th day of
December, 2009.

20
21

DIANE M. SHIPMAN, Notary
Public in and for the Stale
of Idaho, residing at Bellevue,
laaho.
My commission expires: 10-29-14

22

23

24
• 25
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the contract with East Avenue Bluff?
2
A. I believe that all I personally know is
3 ba · g from the contract, the copy of the
4 con tr t that identifies that there was 100
5 that wa supposed to be made at the b inning,
6 and then
e other, the next paymen hat were
1 scheduled.
s far as personal kno edge of
a something th verified that thos
ere actually
9 made, I don't r
ember havin nowledge of that.
10
Q. Okay.
tin your
wer to the
11 complaint, you ad · ted t
Ms. Benz had made
12 the first $100,000 pa
t and the second
13 $450,000 payment, b
ou denied that she had
14 made the final $250 00
yment. So I'm
15 wondering how y
knew out the first two, that
16 they had been ade, but no bout the last one.
11
A. I ca ot remember sp ifically. I
1a would hav
o review the docum ts and see if
19 there w something in there thats s that those
20
ually paid on that date or if t re is
21 som
ing that someone else has put i here that
22 th was done. I can't remember that.
Q. Okay. In your answer to the
plaintiffs complaint, which I'll hand back to
you, in your answer to interrogatory number two,

1
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the second part of that paragraph, whic ·
regarding paragraph 28 of the com
t...
Sorry. It's in the ans
o
interrogatories.
A. Okay.
Q. Your an
two.
A.

1
2

3
4

5
6

1
8

g

9

10

11

-~~-~.ll!-~1h~e~s~e..
co~n~d"'.'p..
ar~a..
gr~a-.ph~d~e~a':-'1s·w~it~h--13 paragraph 28 of plaintiff's complaint, and you
14 said, or D.L. Evans Bank said and you verified,
15 "The records of D.L. Evans Bank previously
16 provided and the personal knowledge of the
11 persons it had in the preceding interrogatory
1s leads D.L. Evans Bank to conclude that East
19 Avenue Bluff, LLC did not materially breach its
20 obligations."
Did I read that correctly as far as I
21
22 went?
A. Yes.
23
Q. And here we're speaking of its
24
25 obligations to the plaintiff, Leslie Benz;

correct?
A. Yes.
Q. Okay. And what records of D.L. Evans
Bank were reviewed by you to determine -- or when
you made that conclusion, to conclude that East
Avenue Bluff did not materially breach its
obligations to Ms. Benz?
A. The sales agreement, I guess, between
Miss Benz and East Avenue Bluff.
Q. Anything else?
A. No, I don't have any other knowledge
than that.
Q. Well, the sales agreement wouldn't
indicate whether it had been breached or not,
would it? The sales agreement was a contract to
buy property for a certain price and something to
be provided.
A. I guess I'm really not clear exactly
what you're saying. I don't have any personal
knowledge of whether she made those payments or
not or whether -- you know, I'm going off of the
fact that there was a schedule of payments that
were supposed to be made.
Q. Well, it wasn't what she was obligated
to do. It said that the bank concludes that East

12

13
14

15
16

11
18
19
20
21
22

23
24

25
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Avenue Bluff did not materially breach its
obligations.
A. Well, I'm not aware of any things that
East Avenue Bluff didn't do that they had
promised to do in that agreement. I don't have
any knowledge of that.
Q. Okay. Did members of the senior loan
committee review the loan file documents as part
of the determination by D.L. Evans Bank that East
Avenue Bluff did not materially breach its
obligations?
A. No, the senior loan committee dealt
with this -- with the loan memorandum that was
sent up, and they looked at different documents
at that point in time. They never were involved
in after the approval process to review anything
after that point.
Q. Okay. So after a loan is approved, if
there's any problem with it, it goes to you.
A. If there's a problem, the loan officer
monitors the loan and takes care of things and
whatever. It's only when it gets into a default
situation or something of that nature, a problem
situation, that I get involved with it.
~-~--~Y In the laintiffs complainB,2

t~JI
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. I have reviewed the sales contract,
the allegation in paragraph 28 was, first of all,
1
that "Plaintiff has fulfilled all of her
2 yes.
obligations under the terms of the agreement, the
3
Q. And wasn't part of the sales contract
agreement having previously been defined as the
4 that there was to be a passing of title from East
contract between East Avenue Bluff and Ms. Benz 5 Avenue Bluff to Miss Benz?
to purchase the townhome on Lot 3-A." And you
6
A. I believe that that's in there, yes.
denied that entire allegation. So what aspect of
1
Q. And was there a provision that that
Leslie Benz's obligations did she not fulfill?
a title was to be free and clear of liens?
A. I don't have any personal knowledge of
9
A. Yes, I believe that's in there also.
the payments. I'm assuming that payments were 1 o
Q. And do you know whether that
made, but I don't have personal knowledge that
11 transaction took place?
she made those payments to Rutherfords.
12
A. No, I don't believe ...
Q. Okay. Whose personal knowledge were
13
There were some liens that were
you relying upon when you put in your answer that 14 unsatisfied at the beginning of this problem,
D.L. Evans Bank concluded that East Avenue Bluff, 15 yes. There were some liens that were filed
LLC did not materially breach its obligations?
16 against the property.
You said it wasn't your own personal knowledge.
11
Q. By now, you have completed a
Whose personal knowledge was it that you were
18 foreclosure on the property; correct?
including in that answer?
19
A. Correct.
A. Well, I never -- as far as the loan
20
Q. Last Wednesday D.L. Evans Bank bid an
officers that were involved, they were not aware
21 amount and foreclosed on the property.
of any material breaches that were made by East 22
A. Correct.
Avenue Bluff in their working with the
23
Q. And you were foreclosing on East Avenue
Rutherfords on that, and so they stated to me
24 Bluff, LLC; correct?
that as far as they knew, those actions had taken 25
A. Correct.
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place, but I don't know what their personal
1
Q. So Ms. Benz wasn't on title; correct?
2 knowledge is, other than what they relayed to me.
2
A. What do you mean by "on title"?
3
Q. Well, that's what I'm asking is who
3
Q. Well, the contract said she was to get
4 relayed what to you. So are we talking about Ken
4 title free and clear of liens, and you agreed
5 Nelson as one with the personal knowledge of the
5 there were liens. Was Miss Benz on title when
6 persons identified in the preceding
6 you foreclosed?
1 interrogatory?
1
A. I don't know.
a
A. He or Jim Kino would have been closer
a
MR. STONE: What do you mean by "on
9 to this situation than what I was.
9 title"? There was a lis pendens. That she
10
Q. So you would have spoken to them before. 10 wasn't the record owner, is that-11 you answered it, and they would have said, I
11
MS. WYGLE: Right.
12 don't know that East Avenue Bluff breached
12
Q. BY MS. WYGLE: When you got your
13 anything, They built the place, whatever?
13 foreclosure report from your title company, was
14
A. Yes.
14 she listed as a lien holder?
15
Q. Okay. Since you became involved in
15
A. No.
16 this litigation, do you feel that East Avenue
16
Q. Okay. Would you have expected that
11 Bluff ful1111ed all of its obligations under its
11 she ...
18 contract with Ms. Benz?
Was she listed as a title holder on
18
A. I don't believe I would say that. I
19 that report? Did she hold title to Lot 3?
19
20 don't know -A. I don't believe so.
20
Q. Okay.
21
Q. Are there any facts in your knowledge
21
A. -- for sure. I don't have any personal
22 or in your files that you've had access to that
22
23 knowledge of all of the actions between East
23 would lead you to believe that Leslie Benz
24 breached her contract with East Avenue Bluff, LLC
24 Avenue Bluff and Leslie Benz.
25
Q. But you do know the sales contract.
25 to purchase the townhome on Lot 3-A in~tchum?
1

SUN VALLEY REPORTERS
(208) 788-3818

2

3
4
5
6

1

s
s
10
11
12

13
14

15
15
11
18

1s
20
21
22

23
24
25

1

2
3
4

5

s
1

s
9
10

11
12

13
14
15

1s
11

1a
19
20
21
22

23
24

25

Page 57
Page 59
A. I don't believe I've got any knowledge
A. Myself and some of the executive
of anything in there, because I don't know if all
2 members.
payments were made, but I don't have anything in 3
Q. And there was a decision made not to
my documents that I can tell anything specific
4 pay off the mechanic's liens and to resolve the
about, about her, you know, the closing and the
5 mortgage lien against the property. That
problems with the closing.
6 decision was made by the bank; correct?
Q. So, to the best of your knowledge, you
1
A. Yes.
don't have facts that would establish that she
s
Q. And do you know the reasoning behind
either fulfilled her obligations to East Avenue
s that decision? Why did you decide not to clear
Bluff or breached her obligations to East Avenue 10 title and let the Benz transaction go through?
Bluff; is that correct?
11
A. Well, to put in another 250, roughly,
A. I don't believe I've got any personal
12 $250,000 to pay off those liens was not in the
knowledge of either one of those situations like
13 approval of what we had agreed with the
you mentioned.
14 Rutherfords.
Q. And then as we sit here today, you
15
Q. Had they already gotten disbursements
similarly don't have information about whether
15 of the maximum amount of their loan?
East Avenue Bluff, LLC breached its contract with 11
A. Yes.
Miss Benz or fulfilled its obligations to Miss
1s
Q. Okay. So this would have been an
Benz.
1s additional $250,000?
A. Well, the only thing I can say is that
20
A. Roughly, yeah.
because those liens were filed and were, you
21
Q. And how did you arrive at the number of
know, a problem, that would have been a potential 22 $250,000?
problem.
23
A. I'm just estimating that. I saw some
Now, whether it's, you know, a total
24 of the liens and we totaled it up and it was
breach of how it was or whether they were still
25 somewhere in that neighborhood.
Page 58
Page 60
able and willing to try and see what they could
Q. And when was the decision regarding not
do, I don't know. I'm just saying that, you
2 paying off the liens and having title close made?
know, that was a problem issue because of the
3
A. At the time that it was presented to us
liens that were placed on the property.
4 to, you know, sign off our lien. I can't
Q. Was one of the liens on the property
5 remember the date when that was.
your mortgage lien?
s
Q. Is there something that would refresh
A. We have a mortgage on the property,
1 your memory as to when it was that the bank
yeah.
a decided not to advance the funds to clear title?
Q. And were you willing to clear it off
9
A. I don't know if there's any kind of a
for Lot 3 so East Avenue Bluff could close with
10 document here. We received a proposed closing
Miss Benz?
11 statement because there was going to be a
A. The problem we had with that was the
12 closing, and when we looked at that and saw what
fact that there were other liens that were on
13 our liens were, then we discussed that and we
there that then would have -- you know, would
14 were not willing to go through and pay off those
have had to have been paid or taken care of in
15 liens for the Rutherfords in order for the sale
order to have clear title pass.
1s to close.
Q. Clear title pass to Miss Benz?
11
Q. Okay. So that was the settlement
A. Yes.
18 statement for the East Avenue Bluff/Benz
Q. Did the bank consider paying off those
19 transaction?
liens and providing East Avenue Bluff with clear
20
A. Yes.
title so that they could complete the transaction
21
Q. Do you have a copy of that settlement
with Ms. Benz?
22 statement available?
A. We looked at that problem, yes. We did 23
A. I don't know if I do. I'd have to look
look at that.
24 through all these files. I have seen that
Q. Who is "we"?
2s before, but it's probably in here, but I'd Mve
SUN VALLEY REPORTERS
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to look through.
you want me to do that?
Q. Yes. Let's take a minute and do that.
A. Okay.
Q. If there's anything else in there
besides the settlement statement which refreshes
your recollection, I'm mostly looking for the
date.
Do you recall approximately when you
received the proposal that resulted in the
settlement statement?
A. No, offhand I cannot remember which
month it was in. I know that -Q, It was in 2009; correct?
A. Yes, it was in 2009.
Q. In what form did the proposal come in
to you?
A. I believe it came in from like the
title company that was trying to close that
stated who had to pay what and what was left out
there and what the amount was.
Q. Okay. So it didn't come from East
Avenue Bluff, a copy?
A. No, I believe it was from the title
company that was closing.
Q. Not in that file?
Page 62
A. No. We'll start the other.
Q. No, why don't you get me a copy and get
it to me.
MR. STONE: Can we take a brief break?
MS. WYGLE: Sure.
(Recess.)

7

(Deposition Exhibit 17 marked for
s identification.)
10
Q. BY MS. WYGLE: Handing you what has
11 been marked for identification as Exhibit 17, can
12 you identify that document?
13
A. Yes, this was the estimated settlement
14 statement from First American Title.
15
Q. Okay. And what is the date on that
1 s document?
11
A. It's got a date here of April 24th,
18 2009. The print date was actually April 3rd, but
1s the proposed settlement date was April 24th,
20 according to this.
21
Q, So do you recall when you received a
22 copy of that settlement statement?
23
A. I don't have it date stamped or
24 anything, no.
25
Q. But that's the document that you took
8
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1 and discussed with the executive committee on
2 whether or not to accept it in satisfaction of
3 your debt -4
A. Yes.
s
Q. -- or East Avenue's debt to D.L. Evans?
6
A. Yes.
1
Q. Okay. May I look at that for a second?
8
A. (Witness complies.)
9
Q. I'm looking at the amount
10 $1,772,220.53. It's not on a numbered line, but
11 it's across from "Principal balance, D.L. Evans
12 Bank."
13
Is that the total amount that D.L.
14 Evans Bank would have received from closing that
15 transaction?
16
A. Yes.
11
Q. Okay. And how much was D.L. Evans Bank
18 owed at the time?
19
A. I don't know that I've got...
20
I believe it's the same as what it is
21
now, which just the principal amount is
22 $2,644,056.77, plus, then, interest that's
23 continued to accrue through the time period.
24
Q. And take me through your thought
25 process as to why D.L. Evans Bank wouldn't accept
Page 64
1 $1,772,000, et cetera for the obligation in April
2 of 2009.
3
A. Well, it's quite short from what was
4 owed to us, first of all, and that there was
5 over -- at this time, it's identified that there
6 was $213,000 on at least one lien identified
1 there that if we were to go through and foreclose
s that -- it was junior to us.
g
Q. You wouldn't have to pay it if you
1 o foreclosed versus the settlement.
11
A. Correct.
12
Q. So 113,000?
13
A. 213, plus the taxes, and if I'm not
14 mistaken, I believe this is just one of the
15 liens. There were several others that did not
16 show up at this point in time on this settlement
11 and it was identified later.
18
Q. If you had closed the transaction
19 represented in Deposition Exhibit 17, wouldn't
20 you still have had your lien on Lot 3-8, I
21
believe it was?
22
A. Again, the problem with the Lot 3-8 is
23 that there is no 3-B at this point. There will
24 be. If the development went through, then, yes,
2s there would have been some -- and if the~would
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have kept on going through with the development,
then Lot 3-B would have had some value and it
could have been sold later, and then there would
have been some additional, but the value of that
also was less than what was owed.
Q. So after you had reviewed Exhibit 17
with the executive committee in April sometime of
2009, what did D.L. Evans Bank decide to do as a
course of action?
A. We decided that we would look at
foreclosing the property.
Q. Okay. When was the decision made to
foreclose on the property?
A. I don't have the exact date of when we
talked with the attorneys to start filing the
action. I'd have to look through here. But it
was after this that we decided, and there was
some negotiations going on between -- because
FDIC was involved with the other lot that was
included in this development, and so there was
some delay as we went through all of that process
to determine, you know, what was going to happen,
and that's why it was later that it finally got
started.
Q. You didn't need your attorneys to start
Page 66
the foreclosure; isn't that correct?
A. We always go through our attorneys to
foreclose our properties,
Q. Even on a deed of trust foreclosure?
A. Yes.
Q. So when you say you got involved in all
of this with your attorneys, you do start
initially a foreclosure with your attorneys?
A. Correct.
Q. So they prepare the initial -A. That's correct.
Q. And the default on the deed of trust,
it seems to me, was around September 25th, 2009;
does that sound correct to you, notice of
trustee's sale and notice of default?
A. I couldn't remember off the top of my
head. It's probably somewhere in that.
Q. Do you recall starting the foreclosure
in the fall?
A. Yes, sometime in the fall.
Q. After Labor Day?
A. Sometim
Q. kay. Handing you wh
for identificatio
I0n Exhibit 1, can
I y that document.
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A. This is an e-mail sent from Lance
Loveland, one of our attorneys, to Joseph Mei .
Q. And do you know who Joseph Mei 1s?
4
A. My understanding, he was an a rney
5 for r s Benz.
s
. Okay. And it says cc to yo correct?
7
A.
8

10
11

12

13
14

15
16

17

1B
19

20
21
22

23
24

ing to object as to
form. I think t t's settlemen egotiations.
Q. BY S. WYGLE: Tha okay. You can go
ahead an nswer. Did I read th correctly?
A. ou read that correctly.
What did you understand th sentence
tom n in June of 2009?
A. Well, I can't remember the disc sion
between Mr. Loveland and myself about t t.
Q. Did you take any notes from a

onversation with Mr. Loveland?
2
A. No, I did not take any not
3
Q. Now, in your answer to · errogatory
4 num r two, you assert, as y
attorney just
5 recent asserted, that this! er was part of a
s settleme negotiation; is at correct?
7
A. I ieve so.
a
Q. Oka

A. Well, th
11 with this, as I re
ber right, is it was with
12 all of the partie tha
ere involved. There was
13 almost week! discus · ns with FDIC, with Miss
14 Benz's attar. eys, whic here was a couple of
15 them, and ith the Ruth ords and with us as to
1s how bes o proceed with
erything involved.
17 That's
y it took so long fr the date of when
1 a we fir started with the propo d settlement
19 that at didn't go through, then oing through
20 wi the -- all the different parties.
21
Q. Okay. Let's break that do
arts.
What dispute was there betwe
the FDIC, between you, being D.L. Evan Bank, and
25 the FDIC?
8
10
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Page 89
Q. And on this document at the top there's
2 something handwritten, "Booked 09-04-07," and it
3 I ks like "CW" initials. Do you know who put
4 tha ·n there?
5
Yes, "CW" would be one of the people in
s central. nee they had booked and created the
1 documen
then they would mark this here that
0 they had do
that.
9
Q. So" oked" means these documents have
1 o been prepared.
11
A. Prepared d it's been put onto our
12 system, putting it ont our computer system.
13
Q. Okay. Down H e there's a square in
14 the middle where there is date 9-7-07. There's
15 initials in front of that. Do yo know whose
16 initials those would be?
11
A. I can't read who it is. I
10 who it is.
19
Q. It's three days after it's writte
20 booked up above. Does that have any
21 significance?
22
A. Not that I'm aware of.
23
Q. And again in that box it says,
24 "Residential 1 to 4 family contractor-pre-sold
25 construction loan." That is printed in there
Page 90
1 because somebody put a code in their machin
nd
2 printed that on this form?
3
A. Yes.
4
Q. On the lower left box it says, "O cer
5 lending limit, $350,000." Whose lendi
limit is
6 that?
1
A. In August of '07, that wo tl have been
0 Ken Nelson. He was the loan
1cer.
9
Q. Now, down below,
"Loan Comments," it
10 says, "All closing costs de cted from the note
11 principal," and that's wh
we saw in the
12 previous document, a
understand, and then it
13 says, "200,000 inte st reserve built into the
14 loan." What doe
at mean?
15
A. At tha me, when we would do some of
15 the construe· n projects, there would be an
11 interest re rve built into the overall amount of
10 the loan
at could then be drawn during the
19 period
time going through the construction in
20 orde o pay the interest payments.
21
Q. So when we looked on Exhibit 7 and it
i aid undisbursed funds were $2,615,510,
00,000 of that was not available to be disbursed
directly to East Avenue Bluff, correct; it was
25 the interest reserved?

!))
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t-it would have been disbursed throug
1

2
3
4
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6

1
0
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11
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0

9
10

11

12
13
14
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16

11
10
19
20

21
22
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24

25

them and then they would have made their yment
of interest on a monthly basis. They wou make
an interest payment, but they could ma a draw
on the loan for that amount in order t urn
around and make the payment up t his amount.
Q. Gotcha'.
Over on the right-han 1de at the
bottom, there's a little block ait talks about
notes. It says, "Note Nu
r, the next column
says "Secured and Uns ured," and the next note
says "Amount." Do 'f. see that?
A. Yes.
Q. What's ing talked about here? What's
this note, wh
511200147, and then there's
ending in 1 and another one ending in 149.
What are ose?
A. e had some other contingency with the
Ruth ords. We had other notes that he was a
pa to that in calculating the total amount
o - relationship amount that we had with them
hat those are, and these were some other things
that he was involved with, other notes that he
was a party to that were not part of -- you know,
on a personal basis or another entity and not
Page 92
part of East Avenue Bluff that this note was on.
Q. So this note is the East Avenue Bluff
?
• Correct.
• The first one for 2,650,000?
A.
s.
Q. An hen the other three, are these
notes related t he Lodges on Trail Creek?
A. Yes.
Q. And so at t time this document was
prepared, it says that t re was total
outstanding by Rutherfor ntities to D.L. Evans
Bank of $8,430,000.
A. Correct.
Q. Up at the top of this do ment there's
a box that says "Loan Date." Its
"February 23, '07." What's that?
A. I'm sorry, I can't tell you.
know. That's the · 've s en.
ay. anding you what has been marked
for identification as Deposition Exhibit Number
9, can you identify that document?
A. It's a Loan Analyst Addendum. It's
prepared by our loan analyst as part of the
process. You remember I mentioned it gs@, from
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the 1oan officer an over to a loan analyst that
MR. STONE: You mean thousand, don't
2 does their analysis of the financial situation of
2 you?
3 the borrower and the synopsis of the request, and
3
MS. WYGLE: 250,000, yes. We have
4 then that's sent back to the loan officer to
4 million a couple places. We have MMs all over
5 include that into the presentation as it goes up
5 the place. Mil on or before.
s to the senior loan.
s
Q. BY MS. WYGLE: So how would the loan
1
Q. So this says "Loan Analyst Addendum.''
1 analyst know these provisions about the pre-sale?
8 Addendum to what?
e
A. Discussion with the loan officer -9
A. Addendum to the loan presentation.
9
Q. Okay.
10
Q. Okay. So it's like an addendum is part
10
A. -- in preparing this.
11 of the loan memorandum?
11
Q. How would the loan officer know about
12
A. Yes.
12 the pre-sale?
13
Q. And this document, it says, "Borrower,
13
A. From the contract.
14 John Rutherford." In July 31st of '07, was he
• 14
Q. Okay. So does the inclusion of this
1s still going to be the borrower, do you know, the
1s paragraph lead you to believe that as of July
1s very top box?
16 31st, 2007, D.L. Evans Bank knew the terms of the
11
A. Yeah. I believe...
11 contract between East Avenue Bluff, LLC and
18
Well, I don't have any direct knowledge
1a Ms. Benz?
19 of this, and I'd only be speculating to know
19
A. Well, this is what was presented to us.
20 whether or not it initiated with him and then he
20
Q. Okay. So ls this the way you would
21 changed it into a different entity.
21 normally find out about a pre-sold construction
22
Q. Okay. The loan analyst is C.J. Weaver.
22 project, in the loan analyst addendum?
23 Is she still with D.L. Evans Bank?
23
A. No, quite often the loan officer is
24
A. No, she's not.
24 presenting all the facts of the loan presentation
2s
Q. Do you know what happened to her?
25 that he's trying to present to us. He would
Page 94
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A. She left quite a while ago, a year,
1 include information like that. That's probably
2 year-and-a-half ago, something like that
2 where she got this, but I don't know.
3
Q. Did she resign?
3
Q. So there may have been something in the
4
A. I couldn't tell you. I am not her
4 documents that were sent to the analyst which
s supervisor. I don't know what happened.
5 allowed her to have this information to present
s
Q. Left over a year ago?
s as part of the package lo the senior loan
1
A. Yes, I believe it's been over a year.
1 committee?
8
Q. Then the second paragraph under the
a
A. Correct.
g synopsis...
9
Q. Handing you what has been marked as
· 10
Oh, wait. Back up a second.
10 Deposition Exhibit 10, can you identify that
11
So this was provided to Ken Nelson,
11 document?
12 "this" being Exhibit 9, and then Ken Nelson would
12
A. Yes, this ls a copy of the loan
13 bundle It with his package that would be part of
13 memorandum.
14 the loan memorandum that would be going up to his 14
Q. And is that the loan memorandum that
15 manager and then regional and then up to senior
15 was provided to the senior loan committee in
1s loan committee because of the amount; correct?
16 relation to the East Avenue Bluff loan?
11
A. Yes, correct.
11
A. Yes.
10
Q. Okay. And then the second paragraph
18
Q. And who prepared this document?
19 says, "Primary source of repayment will be the
1s
A. This is prepared by the loan officer
20 proceeds from the sale of the home upon its
20 and his loan assistant.
21 completion. The home has been pre-sold to Leslie
21
Q. Okay. So officer's name and number,
122 Benz for 2.744 million, who has already committed
22 Ken t\elson, number 321. That's indicative of who
23
500
million
of
nonrefundable
earnest
money
to
the
23 prepared this entire four-page document?
1
24 project with an additional 250 million on or
~21,;i,4_ _
-r25 before November 1st."
25
Q. It was provided to the senior loasg
1

..,.i.lii_____________
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Loan Analyst Addendum
orrowers:
)ate:
,o:-rn Analyst:
,oan Officer:

U

···~--]

Rutherford, John
7/31/2007
CJ Weaver
Ken Nelson

--------

Synopsis:

This request is for n construr:t.ion development. loan in lhc FJmount of $2.650MM with
__ req_L!ested terms of WSJP -+-1 %, interest only monthly for 12.mon.ths,.with a 6..month.
extension, if necessary. The architect plans to purchase and develop the 2 lots hdd hy
DL Evans and build a home on one of the lots.
Primary source of repayment will be the proceeds from the sale of the home upon its
completion. The home has been pre sold to Leslie Benz for $2.744MM, who has already
committed $500M or non refundable earnest money to the project, with an additional
$250M on or before November 1st .
Borrower:
John Rutherford & Stacey Belton (Married filing jointly)
fjnanci~l__ A-fi_ajy_s_i~: Personal financial statements for John R. Rutherford dated
7/26/2007, Rutherford /\rchitccts, LLC, and Resort Sun Valley Properties, schedule
C businesses or John & Stacey l~uthcrford, dated 12/31/2006, reported the
fol lowing information:

,John Ru/.her(ord
•
Based on the balance sheet dated 7 /26/207, total net worth is $2.734MM,
with an outside net worth of $2.571MM (deducting IRA & club membership).
• Total assets are valued at $5.173MM consisting mainly of real estate &
buildings.
• Total liabilities arc $2.740MM consisting mainly of real estate mortgages.
E,.'uther[ord I\ rchitects LLC
• Total Equity $44M.
• Total Assets$ l l 5M consist mainly of /1./R.
• Total Liabilities of $7 l M consist of A/ P & Wells Fargo LOC.
Rf:!_~fl!.LSf:'J1. Valley Prope!Ji~_,,'?_
• Total equity of$218M.
• Total Assets of $248M consist mainly of A/R.
• Total liabilities of $30M consist of f•'irst Bank of Idaho LOC.
Tax f1Aaly~i~: A tax analysis reflected cash flow surplus after servicing all existing
personal debt as follows:
2003
2004
2005
*2006
Cash ~·low surplus
$48,740
$82,230
$40,359
··$75,648
Cash !•'low deficit
1.21
Debt Coverage ratio
1.46
1 .42
-·.68
• The 2006 tax returns were on I RS extension so this projected information is based on
the company prepared financial statements for 2006 .

-

.. /\lthough the Rutherford's received cash contributions from their entities, "Rutherford
Architects" and "l~esort Sun Valley Properties" of over $502M, The cash now deficit for
2005 was due in large to contributions of over $202M, to "Lodges on Trail Creek" &
"Sun Valley Brokers"_ LLC of which John & Stacey are partial owners. In addition, their
tax deficit for 2005 was over $1 SOM.
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D. L. EVANS BANK
COMMERCIAL LOAN MEMORANDUM
c:l. 6 I 3300 1 ·7~

NAME/ADDRESS:
East Avenue Bluff, LLC.

07/25107

DATE:

PORT:----LOAN GRADE
OFFICER'S GRADE:
3. 1
COMMITTEE'S GRADE:
OFFICER'S NAME & #: -Ke-n-Ne-ls_o_n_#-32~1

GUARANTORS:
John R. Rutherford
Stacey B. Rutherford
Rutherford Architects LLC

·LO AN
(1)

REQUESfS(2}

(31

LOAN AMOUNT: 2,650,000

$• ¼FEES: 26,500-1%
INTEREST RATE: WSJ Pr.-+1%
FLOOR: 8.00%
CEfL/NG: 18.00%
LOAN TYPE: Multiple advance closed-end note

LOAN PURPOSE: Residential Construction Loan. Pre-sold

Repayment Terms/Maturity: Interest payments monthly wl Pr1nclpal due
@ Malurity 1 year with 6 month option to

extend.
SOURCE

..

OF REPAYMENT:
PRIMARY: Sale or home upon completion. lnter'lst rese,va buin Into loan request

SECONDARY: Refinance or sale of collateraV LiquIdatlon or assets/ Guarantors.

(A)

TYPE.

#OF REQUEST

OF COLLATERAL

COLLATERAL
SECURES

Mach/nerv I EauJoment
Real Estate Vacant Lot
Real E.stateconstrucuon

FAIR
M.tlRKET
VALUE

1
I

I

•FAIR MARKET.
I VALUE

%

LESS
PRIOR
LIE.NS

NET VALUE

0

I

I

'

) SOURCE OF_, DISCOUNT

650,000

Appraisal!

2,750,000

Appraisal[

487,500

75%
BO'lb

2,200,000

I
Vehiclfls
Listed stock
Unlisted Str:11:k
Other

I

0

0
0
0
0
0
0

Other

Other
Other

TOTAL FAIR MARKET VALUE;
NEf COLLATERAL: (1)
TOTAL LOAN BALANCES: (2)
COLLATERAL MARGIN: (1-2}
COLLATERAL COVERAGE: (112)

e1n• ~"'htl (41111
COM111ERC&Ai. LONI ME~I..M-N:)N11

It L Eir.an1

E.t. .iO91
OLUJ):

l?E'VIE:W: CURRENT YEARS BUDGETED PRO.JECTIONS
·1 !lo riuthcrford's arc guarantors on lhc Lodges on Trail Creak projccl, which Is frnenccd wilh D.L, Evans Bank. Tho total banks exposure
1r11:lu11Ing lhls rcqucsl will bo $8,430,000. On 7-2'1-07 \ho ~lh sale of Lodges on Trail Creek was acccplod, lodgo 113 wen! under conlracl
si;llr:rJ11lcd lo close in Docombcr upon cornplolion of Iha Interior. When Jhc closing is completed it will loavo only ono lodge lort In this projecl
r1:d11c111g our oxposuro r:onslderably.

(B)
(000'S OMITTED)
1. CURRENT ASSETS
2.CLJRRENT LIABILITIES
3,·TOTAL ASSETS
---~·4-. TOTAL LIABILITIES- ······
5. NH WORTH 13-4)
NET WORTH CHANGE(+·)
LIQUIDITY
CURRENT RA TIO (112)
WORKING CAPITAL {1-2)
SOLVENCY
DEBT/ASSETS (4/3}
7:YfBTINET WORTH (415)

FINANCIAL ANALYSIS
2003

·----- ·---·-·. ----

2004

-·····

···- --·-

NA

----·--··-

.,

..

····-

0.0
0,0
/JDIV/0!

0

0
#DIV/0!
IIDIV/01

·-·-··· ...

0.0
0.0
#DIV/01

IIDIV/01
0

lfDIV/0!
IIDIV/01

,

0,0
0,0

0.0

IIDIV/01

2005

lfDIV/0!
IIDIV/01

0
#DIV/0!
JIDIV/01

RECONCILEMENT OF NET WORTH
I. NET WORTH ON LA ST STATEMENT DA TED ;

ADD: (a) NET PROFIT . ...• , ••.............•. , , ...... , ..... , ...•.•
{b) RIE REVALUATION (EXPlAIN) •••••• , ••• , •. , . ,
(c) OTHER AD.JUSTMENTS (EXPLAIN) •. , , • , , •••••.
II. TOTAL (1) (.a+b+c) •.•.•.•.• •• , , • , ......• , , • , •• , •..•. , ....••••• , •••.•••••.••.• , •••••... , •.
SUBTRACT; (d) ADJUSTMENTS (EXPLAIN). , •••...•..••
(11) OTHER ITEMS (EXPLAIN) • •• , • , ••• , .•
Ill. TOT AL (Z) (d+e) ..•..••• , •• , , • , . , .•.••• , . , • , ...•••..••••• , , ••• , , • , ••..•..••••.•••• , •. , .•
IV. LINE I+ LINE II • LINE Ill (CURRENT NW} .•....•. , ..••• , ••...•.•..••....•••.••.•••....••• , .•
EXPLANATION OF ADJUSTMENTS;

GUARANTORS FINANCIAL ANALYSIS
(C)
NAME
John Rutherford
CURRENT ASSETS
244,396.0
159,876.0
CURRENT LIABILITIES
TOTAL LIABILITIES
2, 739.911.0
TOTAL ASSETS
5,473,616.0
NET WORTH
2,733,705.0

-

IJ. L- 1:••n• lt•n• Conlidanual f4/D\)
COMl!ll:.MCIAL LCJAN MtMO,.,&.~OUW-INCJl',I 11.3'.•lt.

92
·C

/(1...
.J,.

FINANCIAL ANALYSIS COMMENTS
A n,v111w or the cash now a11ail~blo lo sorvico Dobl from tho guarantors rcflocls a negalive 75k in 2005 ~nd projcctod positive ~Ok In 2006. Tho
?Oil~ defir.il was due l~rgely lo conlnbulions of over 202k lo lhP. Lodges on Trail Creek project and a 150k Tax deliciL W,lh lhe 4Ih Mle al Lodges
rm I mil Creek lhe investors should seo a return on their ln11c~lmcnl In 2007. Tho monthly interest payments for !his rnqucsl known as Easl
A11c11ur. Bluff Townhomcs Will come from an established interest reserve in lhu amount of 225k.

HISTORIC CASH FLOW AND REPAYMENT CAPACITY
Projectt1d
2005
i.-Salary, Wages, Etc.
4,501.0
.... ·-·-· ···- ·-.
... -··· ·-·- - --- -· ...
2.:·in1Me$l & Dividends
.3. Total Bus. Income Sched. C: Net of Dep. & Int.
311,471.0
502,723.0
4'..Total CapitBI Gain& & Losse-s (Sched. D)
4,000.0
S...Total Income (Loss) Partn. & S. Corp, (Sched. EJ
6. Total Partnership/ REMIC Cash Flow (Sched. E)
202,849.0
7. Le&&: Taxes/Other Employer Deductions
80,000.0
149,315.0
Less: Family Livinq
~----·
8. Total Global Cash Flow Available to Service Debt:
231 471,0
308,375.0
191,112.0
234,708.0
9. Total Exist/no Debi:
10. Less Other Jnvtstments
(75,648.0
1 r. Cash Flow Surplus (Deficit)/ Repayment Capacity
40,359.0
iz-:oebt Service on Proposed Loans:
(75,648.0
Net Cash Flow After Debt Service:
40,359.0
(DJ
YEAR

g.

2004

2003

2,113.0
· ----423_0·
343,393.0

4TZ.O-

e--

78,324.0
103,917.0

85,055.0

18,691.0

345,929.0
178,644.0

164,022.0
115,282.0

82.230.0

48,740.0

82,230.0

48,740.0

I
(E)
DOCUMENTATION

PRESENT RECORDED DOCUMENTS
DATE FILED
ITEMS COVERED

POSITION

(F)

DATE

ITEM
PUBLIC RECORD SEARCH
CREDIT BUREAU REPORT
LAST INSPECTION
OTHER

CONDUCTED BY
7/26/2007 Katie Goodwin
7/26/2007 Katie Goodwin
7/26/2007 Ken Nelson

BORROWER'S NAME
FAIR ISAAC SCOR£:

709

683

John R. Rutherford
Slace B. Rulherford

AVERAGE COMPENSATING BALANCES
ACCOUNT NUMBER
ACCOUNT TYPE
CURRENT YEAR AVERAGE BALANCE
PREVIOUS YEAR AVERAGE BALANCE

(G)

IH)
BORROWING BASE
NEGATIVE PLEDGE
NO CAPITAL PURCHASES
DEBT I ASSET RA TIO
CURRENT RA TIO
OTHER
OTHER
OTHER
OTHER

CONTROL I LOAN COVENANTS

NO
NO
NO
NA
NA
NA
NA
NA

-·

NA

ll L t••n• tl11n1 C:n"l!Otlnu•I 14'01)
COMMtl'.C.,._L LOAP4lllk:'M0,'1&.NDUM·IMUIV112.-1•

93

·''1 ,· ;~
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COMMENTS & RECOMMENDATIONS:

nw; ,:unstrur.lion lo:sn request by Mr. Ruthcrlord 1s in order to purch111,e ~nd dovolep 2 lols HIid btJild a home lhal is pre-sold on one of !ho lols.
I he 111uchasor lllsllo Benz will havo conlrubu1cd $500,000 non-refundable earnest money i,t closing of tho land purchaso. Mrs. Bonz will also
11<:por,il an additional $250.000 on or be/ore November 1st. 2007 as indicaled in lhc purchase arigrccmcnl. 1hc Rulhorlords arc also injccling
s:s2s,ooo into this projccl known as East Avenue Blulf TownnomDs. Furthermore upon r.omplclion ol r.onstruction Loi;lio will pay cash for Iha
1wn:1ining b.ilanco of her purchaso. (Soc SourcC!s al'\d Usos) E:.isl Avonuo Blufl Townhomc~ 1s made up of~ lols, 2 lots will bo hold as collartoral
by IJ.L. Evans Bani<.. Jack will be serving as dovcJopcr/archlloch on all~ lots. Tho property location is very similar to tho lodges on Trail Crook.
lncaled on lho ,;amo bench about JOO yard south also over looking Trail Crcolt. Jack Rulhoriord was lhe archllcch/invoslor on tho Lodges on
Tr;,J! Crock dovolopmonl. Dilfcronl than Lodges on Trail CrcoK which wero novolopod as il spoc project, East Avenue Blulf Townhomes aro
pwsold prior lo conulruclion.
When Mrs. Bonz conslruclion loan is completed wo will rcfi sub Joi 38 wllh $250,00 wor111 of Improvements lo the silo if ii has nol sold. We win
al;so mccivo Rnd additional S182,000 from Jack in cash at closing lo bring our LTV on lol 38 lo 73%.(Soo Source;; and Usos) Thill lol will have a
qrf!illr.r value developed, lor !he purpose of lhis loan we ..re using !he purchase price supported by !he ~ppraisal to F.slablish our LTV. Due lo the
,;ucci:ss or Lodges on Trnll Creek and this roqucst being a prosaic. I rer.ommond approval us proscnlcd.

OUTSTANDING TOD. L. EVANS

nus

r,EOUES1 ............................................................................................................
. ................. ..
TlilS REQUEST............................................................................................................
. .................. .
fHlS REQUEST ........................................................................................................... _
.................. ..
GUARANTEED PORTION...........
$
2,650.000 .............................................................. .

NOTE#

COMMERCIAL COMMITMENT

25117.00147

...............................................................
$
2,238.507 ........................................ ..
2.800.000 ...... ....... .. .. ........................................ ..
2&11200M8
.................. ..

$ 2.650.000
$
$
$

2.B00.000

CURRENT BAlANCE.........................................
GUARANTEED PORTION...........
$

COMMERCIAL COMMITMENT
NOTE#
CURRENT BALANCE.........................................
GUARANTEED PORTION...........
$
OTHER:

;>:,510001'19

TERM

12 monlh

$

$ 2,380,000

1.875,924 ......................................... .

2.380,000 ............................................................... .
PURPOSE
Operating Uno

l

600,000

u
II
II
/J
CHF::DIT CARDS ............................................................................................................

CPP ............................................................ -............................................................. ..

IOl'AI OUTSTANDING ............ ,. ................................................................................
GUARANTEED PORTION ..................................... , ....................................... ..
TOTAL

D. L. EV/\NS BANK EXPOSURE ..

U, I,., l:;,o,1rn, lil11H~~ (oc,ftd•,t111I (otro1)

r;r;it,O,l"kHC-IAI. L04.H I1,U\M0i{AN0UIJ..4NorVI ,: ... i.

$ 4.397,937_

S 8;130.000
$ 8.430,000
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documents?
2
2
A. Well, they're copies of whatever
3
J a · ns are being taken. There's probably also
4
4 doc
ents in there not only with regard to the
s East enue Bluff, lhe loan side of it, but
5
6 anylhin with regard to the current litigation.
s
1
Q.
ay. So is there anything in !hos
1
s files regard1 the current litigation that y
a
g
9 claim is privile d?
10
MR. S NE: (Shakes hea
10
11 have all of those
uments.
11
12
MS. WYGl · Okay.
II. in the answer
12
13 to interrogatory, ii sai
ou w e looking for
13
u shadow files and would
uce them when they had 14
1s been -1s
1

1s

16
11

to you.

11

1e

LE: Oh, I do know. We'll
hem.
. STONE: I thought w ad.
S. WYGLE: Okay. Mayb hey came
acr . I didn't get an additional respo e or
1caUon, so I just went through my stu
ast night. But I have the 112 documents, o
whatever, that you produced at one lime, and it's
Page 10
in that production that you indicated that there
were shadow files that you were slill MR. STONE: I thought we h
month ago, as I recall.
MS. WYGLE: Okay. So on'tthink
I've seen em. Maybe we'll se ow long this
goes. May I'll have a chan to look at some
of them befor nd. But th
what those two
bottom files are .
THE WI
Q. BY MS.

1a

19

20
21
22

25

1

2
3

s
s
7

e
g

10
11

have to look

19

20
21

22
23

24

25

1
2

3
4

s
s
7

s
9
10
11

12

12
13

13

st appraisal is in
e of the things that

14

15

14

1s
1s

16

17

11

18

1a
19

19

20

this.

20

• It's probably an appraisal yo1
ad done
e defaulL
23
A. Righi. I'm just looking at it. I just
24 don't which one of these ii was in.
2s
MS. WYGLE: Let's go off the record.
21

21

22

22
23

24

25
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(Discussion held off the record.)
MS. WYGLE: Back on the record, please.
Q. BY MS. WYGLE: Okay. Now the two
docu nts sitting in front of me are what?
A. hey are the appraisals that we
received a of August 31st of 2009.
Q. An here's two separate doc ents, and
one says "D.l. vans Bank Reside I Appraisal
Review," and b wit, "Accepted 11-09."
The othe one says th ame thing on
top, except it says ' ccepled 10-09.
A. Righi.
Q. Are they of di
A. What they ar I that the one here
that's accepted 9-i 5 (s ) is showing the
property as of th dale, co lete with the
entire legal th
on it, okay. So ii includes
all the land d the house, ok 7
also asked them fo an appraisal of
the gro d that could be sectione off and
modi· d and what that would do as r as what
th alue of that is, and that's what !hi · on
accepted 9-11. We asked for a hypo tica\
appraisal of the property that if you can
separate off that lot, then that is how much that
Page 12
would be worth.
Q, Okay. And why did you have two
separate appraisals done?
You know what? Excuse me. Let's stop
and get mark these with stickies, since these are
the originals, and we'll do it at the end of the
exhibit list, 15 and 16.
(Deposition Exhibit 15 and 16 marked
for identification.
Q.
MS. WYGLE: Handing you what we just
had marked as Deposition Exhibit 15, which is the
9-11-09 appraisal review, and Exhibit 16, which
is the 9-10-09 accepted review, you were talking
about why you had those appraisals done.
A. Right. The property as it exists,
there is one lot with the house on it, and that
is the valuation here that said as of the August
31st date, it was worth $1,815,000. Okay?
Underneath the development agreement
that the Rutherfords had with Ketchum
Development, they were going to be able to plat a
part of that legal, a part of that property to go
ahead and be able lo put another house onto this
extra lot. Okay?
So · q -~Q ~~ .. raisal, the 95
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1

2
3
4

5

s
1

a
9

10

11
12
13
14
15
16
17

1B
19
20
21
22

23
24
25

1
2
3

4
5

6

1

a
9

10
11
12
13
14
15
16
17
1B
19

20
21
22
23
24
25

appraiser could not -- could only do what is
legally there right now, and that's why he went
3
ahead and we did the one valuation on that.
4
Then because the property is such that
5
with the development agreement whoever buys the
6
property then will probably be able to work -1
and this is in conjunction also with the lot that
s
is to the north that the FDIC has, because this
was supposed to be a four-house type of a
9
development, and that that lot also would be able
10
11
to be subdivided and have then so that there
12
could be four houses.
This property here, then, was a
13
14
hypothetical, that if that can go through and do,
this established what the value was of that lot
15
when that is done.
16
Q. Okay. So if we add together the value
17
of Exhibit 16 at $1,815,000 and Exhibit 15 at
1B
19
$300,000, do we arrive at a current appraised
value, or as of last September, an appraised
20
value of 2.185, or 115?
A. That would be the total value
22
providing, then, that the platting can be done in
23
order to effectuate the subdivision of this lot.
24
So, in other words, as of right now,
25
Page 14
you cannot subdivide this lot out.
Q. Okay.
2
3
A. Okay. That's going to take a renewed
development agreement with Ketchum Development to 4
be able to do the -- to, in essence, pick up
s
where the Ruthertords left off in order to
s
develop all four of the lots for four houses.
1
Right now, you have two legals and only
a
two houses can go on; one on our lot and one on
9
fo
FD IC's lot because they foreclosed on that lot.
11
Q. Okay. Do you know who owns the
12
development agreement or the rights under the
13
development agreement?
A. As I understand it, it was underneath
14
15
the Rutherfords. Now, whether it was them or
15
with East Avenue, they were doing it all under
11
East Avenue Bluff, I don't know, but when they
1a
went into default with everything, then that
19
agreement, that development agreement, as we
20
understand it, with Ketchum Development is then
21
now not in effect, and that's why someone can't
just come in and you can't sell this other lot at
22
23
this point in time that way.
24
Q. You have to go through additional
25
development.

Page 15

ay. ow m going to back up again
and ask you if you have produced for me all of
the documents which you intend to produce a
trial through prior discoveries and today.
A. As far as I know, that is everyth'
have, so -MR. STONE: The shado
did, we scanned them on a disk.
MS. WYGLE: Oh, pe ct.
MR. STONE: She. t finished that
index last week, so we ha them for you today.
MS. WYGLE:
eat. Wondertul. Thanks.
It wasn't me. I didn't
YGLE: Okay. Let's back up a
little bit about yourself.
was your education after high
kay. I received a bachelor's degree
ham Young University in 1972. In 1976,
I rec ed a master's in human resource
m agement from the University of Utah. In 1983,
eceived a juris doctorate degree from
Southland University, South Pasadena, California.

Page 16
Q. From which university?

Southland. That's my educatio
Okay. And so you have a j
docto te degree and a master's in
resour s?
A. Yes.
Q. kay. And then d ou have any other
specialize ertifications
A. No.
Q. That
sen gh education. Good job.
Good job. Okay.
none other than those
two degrees.
Are yo
A. Yes.
Q. An ow long H ve you been married?
A. It II be 40 year · August.
Q.
d do you have a children?
A es, I have four.
. And what's the young t's age?
• She just turned 26.
Q. Perteet And where are y
employed?
A. D.L. Evans Bank.
Q. When were you first hired by D.L. Evans
Bank?
96
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D.L. Evans Bank Residential Appraisal Review
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Property Address

This checklist must be completed and included as an addendum to the report prior to loan
closing. An explanation is required in the comments section for each "No" response. If the
question does not apply, write NIA under Page#.
Yes
1. The type of appraisal is consistent with the appraisal
requested in the engagement/request.
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Sv~ ~dfy\D:\'\- f"qec\05\)\e-

b

D
D
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4. Any extraordinary site conditions (i.e. easements,
encroachments, soil conditions, wetlands, seismic
hazard zone, endangered species, etc.) if applicable,
are clearly identified and discussed.

~ ~

-t
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ck

Le~ ~1v~r t;~-L-,

D

IV\S~

5. Existing or proposed improvements comply with
appropriate zoning or non-conformance discussed.
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D
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6. The flood plain panel number is clearly identified.
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D

2. The legal description corresponds la'engagement/request.
Lot.. 2>, B\C>C-f- ~ \. f-'Z-~V\IV'\. \ov-..>AS\t,<:..
3. A marketing time (looking forward from the date of value)
is estimated and supported.
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No
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D
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7. An adjustment grid is included in the analysis of sales
of comparable properties.

D

8. All comparable sales are from the same neighborhood, if not,
the appraiser has explained why comps were selected from a
different neighborhood.

D

9. A market value "as is" on appraisal date or market value
on completion is included.
11
k, \~ 0/\ ,e)'-1~v-."jj~~f~e.A/\.\> '=q. 18113, OC.0
10. Deductions and discounts are appropriately reported
for proposed construction, development, renovation,
partially leased buildings, and non-market leases terms.
11. The extent of the process of collecting, confirming, and
reporting data is discussed appropriately.

D

D
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D
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Page 65
have kept on going through with the developme ,
en Lot 3-B would have had some value and ·
3 c Id have been sold later, and then there
Id
4
ha been some additional, but the value that
5 also
s less than what was owed.
6
Q. o after you had reviewed E bit 17
1 with thee
utive committee in Apri ometime of
a 2009, what
D.L. Evans Bank d ide to do as a
9 course of actio
10
A. We deci d that we
11 foreclosing the prop
y.
12
Q. Okay. When as
13 foreclose on the propert
14
A. I don't have t e t date of when we
15 talked with the attar ys to s
filing the
16 action. I'd have to ok through ere. But it
11 was after this th we decided, a there was
18 some negotiaf s going on betwe
-- because
19 FDIC was in lved with the other lot t twas
20 included i
is development, and so th e was
y as we went through all of th
22
ine, you know, what was going t
23
at's why it was later that it finally got
ed.
Q. You didn't need your attorneys to start

Page 67

1

2

3
4

5
6

1
8
9

10
11
12

13
14
15
1s

11
18

19
20
21
22
23
24
25

A. This is an e-mail sent from Lance
Loveland, one of our attorneys, to Joseph Meier.
Q. And do you know who Joseph Meier is?
A. My understanding, he was an attorney
for Miss Benz.
Q. Okay. And it says cc to you; correct?
A. Yes.
Q, Do you recall receiving a copy of this
e-mail?
A. I'm sure I did.
Q. And this e-mail dated June 8, 2009 says
in the fourth paragraph, fifth paragraph, "I
should note, if the bank chooses to foreclose,
they would be willing to stipulate to Ms. Benz's
priority."
MR. STONE: I'm going to object as to
form. I think that's settlement negotiations.
Q. BY MS. WYGLE: That's okay. You can go
ahead and answer. Did I read that correctly?
A. You read that correctly.
Q. What did you understand that sentence
to mean in June of 2009?
A. Well, I can't remember the discussion
between Mr. Loveland and myself about that.
Q. Did you take any notes from a

Page 66
e foreclosure; isn't that correct?
2
A. We always go through our attorneys to
3 fore ose our properties.
4
Even on a deed of trust foreclosure?
5
A. es.
6
Q. S when you say you got involved in all
1 of this with y r attorneys, you do start
a initially a forecl ure with your attorneys?
g
A. Correct.
10
Q. So they pr are the initial -11
A. That's correc .
12
Q. And the default the deed of trust,
13 it seems to me, was aroun
eptember 25th, 2009;
14 does that sound correct to yo , otice of
15 trustee's sale and notice of def a ?
1s
A. I couldn't remember off th
p of my
11 head. It's probably somewhere in tha
18
Q. Do you recall starting the forec
19 in the fall?
20
A. Yes, sometime in the fall.
21
Q. After Labor Day?
22
A. Sometime.
3
. , an ing you what has been marked
24 for identification as Deposition Exhibit 1, can
25 you identify that document.

Page 68
conversation with Mr. Loveland?
2
A. No, I did not take any notes.
3
Q. Now, in your answer to interrogatory
4 number two, you assert, as your attorney just
5 recently asserted, that this letter was part of a
s settlement negotiation; is that correct?
1
A. I believe so.
8
Q. Okay. What dispute was being settled
g between D.L. Evans Bank and Ms. Benz?
10
A. Well, the dispute that was involved
11
with this, as I remember right, is it was with
12 all of the parties that were involved. There was
13 almost weekly discussions with FDIC, with Miss
14 Benz's attorneys, which there was a couple of
15 them, and with the Rutherfords and with us as to
16 how best to proceed with everything involved.
11 That's why it took so long from the date of when
18 we first started with the proposed settlement
19 that that didn't go through, then going through
20 with the -- all the different parties.
21
Q. Okay. Let's break that down into its
22 parts.
23
What dispute was there between you and
24 the FDIC, between you, being D.L. Evans Bank, and
25 the FDIC?
100
1
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A. Well, I think the concern between us is
that they had Lot 4 and that part, and we had Lot
3 3, and that everything needed to be coordinated.
4 There was a potential buyer of some of the
5 property, as I remember right, that was
6 presented, and then our dispute, the problem we
7 had with the deal with this is the liens that
e were out there and the fact that those would have
9
to be cleared off.
10
Q. Did FDIC make any claims to Lot 3 of
11 thesubdivision?
12
A. No, but the subdivision is a unified
13 deal. You can't get approval of the existence of
14 3-B unless there's also liens going on with Lot
15 4-A and then the creation of 4-B. I can't
16 remember all the specifics with the way that the
17 development agreement exists, but it was looked
1 e upon in a unified deal and they took over First
19 Bank that had the original note on the Lot 4
20 property, then they were a party of us trying to
21
decide whether or not - especially if there was
22 going to be a sale of the lot and their lots in
23 some kind of a manner that would do that.
24
Q. So your concern was to work with the
25 other lender and the development to maximize the
1

2
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they would be willing to stipulate to Miss Benz's
priority."
3
MR. STONE: Again I object as to form.
4 It includes settlement negotiations in the
5 statement.
6
Q. BY MS. WYGLE: What was D.L. Evans Bank
7 offering to Miss Benz in this e-mail, Exhibit 1?
a
A. I don't remember the specific
9 discussions. Lance was involved with this in
10 many discussions with the various attorneys. We
11 wanted, if at all possible, to be able to come
12 back and be able to sell the property to Miss
13 Benz.
14
Q. So what were you offering her? If you
15 said, Look, Leslie, this is a good deal for you,
16 you're going to get...if you accept the offer
11 that's in this settlement negotiation?
1a
A. The offer -- I don't know what the
19 specifics on exactly what this offer here is on
20 this. I know -- I can't remember back all the
21
specifics a year ago.
22
Q. Okay. If Miss Benz accepted the offer
23 of this June 8th e-mail, what was D.L. Evans Bank
24 going to get out of this settlement?
25
A. We wanted to be able to sell the
1

2
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value of the property?
A. Yeah, if there was going to be a way to
3 keep the development going in order to create Lot
4 3-B from Lot 3, which was there now, then that
5 was going to have to be through a coordinated
6 effort with all if it was going to be able to be
7 done at all.
e
Q. So what was Miss Benz's part in tl,at
9 concerted action regarding the development of Lot
10 3andLot4?
11
A. Well, the biggest problem is with
12 getting the liens released.
Q. And what dispute did you have with
13
14 Ms. Benz regarding getting the liens released?
15
A. The difference between us having to
16 simply come up and pay for them, as opposed to
17 foreclosing the property out in order to get rid
18 of the liens that way.
Q. The time frame is in April you find out
19
20 that the property is not going to satisfy D.L.
Evans' claim and you decide that you're going to
21
22 go a foreclosure route, and six, seven weeks
23 later, in June, there is an e-mail from Lance
24 Loveland to Ms. Benz's attorney that says, "I
25 should note, if the bank chooses to foreclose,

property, get the property sold after we get
through with the foreclosure.
3
Q. Okay. I need a little bit more
4 explanation of that, because you hadn't yet
5 started your foreclosure action.
6
A. Because it was all the settlement
7 discussions, which took a long time with a lot of
e issues. Every week we were having meetings and
9 phone discussions on it.
10
Q. But isn't it true that your dispute was
11
with East Avenue Bluff, LLC? Isn't that what you
12 were trying to resolve was the problem with East
13 Avenue Bluff owing you more money than the sale
14 of what they owned would generate?
15
A. Well, our problem was that we had
16 outstanding liens against the property that had
11 to be resolved before there could be -- the
18 property could be sold.
19
Q. Well, they could have been paid by East
20 Avenue Bluff; correct?
21
A. If they had had the money. It was our
22 understanding in the discussion with them that
23 they did not have it.
24
Q. Okay. But that was the basis of the
25 dispute, right; you wanted to get $2,650,0IJQrrom

1

2

1

2
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East Avenue Bluff, and they had told you that the
2 way you could get paid, all they could offer you
3 was Lot 3. Wasn't that the basis of the dispute,
4 they owed you money and couldn't pay it?
s
A. They did owe us money, yes, and the
6 proposed settlement statement came up short of
1 what we had said we would accept. We had gone
8 back and said we would accept a figure more than
g that, but not this amount.
10
Q. What I'm hearing you say is that the
11 difference between what you would have accepted
12 and what was being offered to you on Exhibit 17
13 was the mechanic's liens which had been filed and
14 were junior to your interest in the property.
1s
A. I believe that's correct, yes. That's
16 when we had gone back to them saying, basically,
11 $2 million is what needed to come to us, and this
18 is only 1.7.
19
Q. Okay. So we're back at settlement
20 negotiations. Settlement negotiations, what do
21 you understand settlement negotiations to be?
22
A. We were trying to work out something
23 for all the parties where we were able to get
24 paid, hopefully, and there would also be the sale
2s of the other three lots so that the development

Page 75

1

Page 74

2

Q. And this is dated July 7, 2009?
A. July 7, 2009.

Q, Okay. And you got a copy of this
document and Lance is writing to Joe Meier and
s says, "If that is the case, I believe the bank
6 would be willing to recognize her claim. We
1 would have to verify amounts and proceed with a
a deed of trust foreclosure."
9
What was the intent of that sentence?
10
MR. STONE: Object as to form. It
11 involves a settlement negotiation between
12 counsel. Mr. Hunsaker was not party to those
13 negotiations.
14
MS. WYGLE: You can still answer.
1s
THE WITNESS: It seems like this is
16 going over the same thing we've already talked
11 about. Again, -18
Q. BY MS. WYGLE: What did you mean by
19 "recognize her claim"?
20
MR. STONE: Objection as to form. He
21 didn't write the letter.
22
THE WITNESS: I didn't write the
23 letter.
24
Q, BY MS. WYGLE: Okay. When you read
2s this document in July, did you agree with Lance
3

4
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could go through and continue and that, you know,
1 Loveland's statement that he believed the bank
2 would happen. That was the negotiation with all
2 would be willing to recognize Miss Benz's claim,
3 the parties that we were trying to do.
3 you would have to verify the amount?
4
Q. Now that D.L. Evans Bank owns the
4
A. I'd have to identify the circumstances
s property, are you g_oing to seek an extension of
s of this. You know, there was never any specific,
6 that development agreement with regard to Lot 3?
s you know, plan on this, I mean, in the discussion
1
A, Somebody-- there are people that are
1 for negotiation, you know, trying to see where we
8 interested in this to obtain the property from
a could end u .
9 the FDIC and to do, you know, that other proposed
_;9;._;~~~"-a~y~.,G~o~in~g~o~n~to~E~x:ihi~bi~t3~,':h~an~d:in~g~'?
10 lot on the Lot 3 in order to continue that. So
110
u what has been marked as Deposition
I it 3,
11 there are people that are interested in that.
• 11
ou identify that document?
12
Now, whether we do that, our
12
This is our promissory not
13 preference, we're not in the business of
13
Q.
is is the original pro · ory note on
14 developing property, we're in the business of
14 this loan, I
an, a copy oft original
15 loaning money and trying to get paid back.
15
1s
Q. So if you sell it, the idea is that
1s
11 perhaps the purchaser would get an extension on
11 one here -- yeah,
18 the development agreement and that would enhance 18 of 2007, so yes
19 the value of that lot?
19
Q. Ok . Now, what type
20
A. Correct.
20 giving to
st Avenue Bluff, LLC?
21
Q. Okay. Handing you what has been marked 21
A loan to -- with the property to
22 as Deposition Exhibit 2, can you identify that
22
and construct the house.
23 document?
Q. Was it a construction line of credit,
24
A. This is another memo from Lance
or was it a single funding?
25 Loveland to Joseph Meier.
A. No, it was a construction line. lOOe
1

•

From: Lance [ma1lto:love9593@pmt.org]

Sent: Monday, June 08, 2009 8:48 AM
To: Joseph M. Meier
Cc: Bruce Hunsaker
Subject: Re: Benz -East Avenue Bluff, LLC Perliminary Title Policy
Thanks Joe, I will certainly pass this on lo the bank. I understand the need lo move quickly. I like lhe concept of agreeing
to lhe sale and litigating the proceeds after the ract. I should note, ir the bank chooses to foreclose, they would be willing
to stipulate to Ms. Benz's priority. I know one of the issues which has been raised by Jill Eshman is the idea that Ms.
Benz may not want to close Ir the other properties are not also sold. Does your client have a position on this?
Best,
Lance
--- Original Message -··-From: Joseph M. Meler
To: Lance
Sent: Friday, June 05, 2009 4:21 PM
Subject: RE: Benz -East Avenue Bluff, LLC Perliminary Title Policy
Lance:
I know you and your client have had more recent meetings with Ms. Benz's Wood River Valley attorney Terry Hogue.
have discussed the current situation with Terry Hogue and he has informed me of Ms, Benz's desires. Your idea of
doing a foreclosure on all the materialmans liens creates two concerns for my client. First she is asserting a vendors
lien and any foreclosure would have to address this as a prior interest to that of DL Evans [3ank.

I

1

E"'i.,

~03
LWFR 00002

., ~From: Lance [mailto:love9S93@pmt.org]
Sent: Tuesday, July 07, 2009 11:46 AM
To: Joseph M. Meier
Cc: Bruce Hunsaker
Subject: Re: Benz/Rutherford
If, lhat is !he case l believe the bank would be willing to recognize her claim (we would have to verify amounts) and
proceed wilh a DOT foreclosure. Obviously, we prefer the previous proposal.

Bes!,
Lance
----· Original Message----From: Joseph_M. Meier
To: Lf;!nce
Sent: Tuesday, July 07, 2009 11:03 AM
Subject: RE: Benz/Rutherford
She l1as hired a new local attorney because Terry Hogue harJ a conflict-his firm represented one of the
contractors whom you client believes is subordinate. Janet Wygle is replacing Terry Hogue and she and I
have traded calls over the holiday weekend. Let me call her to see where things stand. When I last
talked to Terry he indicated that Ms. Benz hacl run out of patience in waiting for the various parties lo
resolve this so there could be free and clear title issued

Joseph M. Meier
Cosho Humphrey, LLP
Counselors & Allorneys al Lnw

800 Park Blvd., Suite 790

7/7/2009

E1-.
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Jolynn Drage, Clerk District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
LESLIE BENZ,

)

Plaintiff,

)

)

Case No. CV-2009-613

)

v.

)

EAST AVENUE BLUFF, LLC, an Idaho limited
liability company; D.L. EVANS BANK;
TIMELESS DESIGN COMP ANY; CLIFF R.
IVERSON dba LEI'S CUSTOM TILE; FISHER
APPLIANCE, INC.; VIEWPOINT, INC.; CAD
DRAFTING SYSTEMS, INC.; BUCKHORN
ELECTRIC, LLC/DEVILAN HAIRE; A.C.
HOUSTON LUMBER COMPANY; MIKE
PUNNETT; PRECISION PLUMBING, INC.;
WATSON BUILDERS, INC.; HARRIS
REFRIGERATION HEATING AND ELECTRIC;
FERGUSON ENTERPRISES, INC.; ROCKY
MOUNTAIN HARDWARE, INC.; SWEET'S
PORTABLE WASTE SERVICES, LLC; WHITE
BUILDERS, LLC; MIKE'S WELDING AND
MET AL WORKS, LLC; SENTINEL FIRE &
SECURITY, INC.; STEVE McCOY, dba
McCOY'S PAINTING; CHRISTOPHER
BRENNAN dba BRENNAN'S CARPET; and
PAUL COOPER dba SUN VALLEY DRYWALL,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

BRIEF IN SUPPORT OF
MOTION FOR
SUMMARY JUDGMENT

)

Defendants.

)
)
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special circumstances exist which make it inequitable to permit recovery.
Wilson v. Sunnyside Orchard Co, supra, 33 Idaho at 507. The Court also upheld the vendee's

possession of the property pending his recovery of the purchase money.

In the present case, the Plaintiff's cause of action for the refund of her earnest money did
not accrue until EAB failed to close the transaction in February, 2009. For the purpose of
analyzing the "laches" defense, that means the Plaintiff asserted her vendee' s lien within a couple
of months oflearning of the vendor's breach of their contract. This was long before her 5 year
statute oflimitations had run. Clearly, not a case of unreasonable and inexcusable delay.
The Bank has admitted that it did not know there was any such thing as a "vendee's lien" in
the laws of Idaho. The statute clearly puts the burden on lenders and subsequent buyers to protect
themselves against such claims. In this case, the Bank would like to shift that burden onto the
Plaintiff; however, the statute and the Idaho case law indicates that such a shift would be improper.
B. Unclean Hands. "Unclean Hands" is defined in Corpus Juris Secundum as follows:
The clean hands maxim bars relief to those guilty of improper conduct
in the matter as to which they seek relief.
* * * It means that equity refuses to lend its aid in any manner to one
seeking its active interposition who has been guilty of unlawful or inequitable
conduct in the matter with relation to which he seeks relief.
30 C.J.S. Equity §93, (1965) p. 1006 and 1009. This equitable maxim has been followed and
applied in Idaho for well over 100 years. In Gilbert v. Nampa School Dist. No. 131, 104 Idaho
137, 657 P.2d 1 (1983), the Idaho Supreme Court explained the maxim as follows:
The clean hands doctrine is a well-established principle to which this Court has
long subscribed. See Malcom v. Hanmer, 64 ldaho 66, 127 P.2d 331 (1942). Simply
stated the maxim stands for the proposition that "a litigant may be denied relief by a
court of equity on the ground that his conduct has been inequitable, unfair and
dishonest, or fraudulent and deceitful as to the controversy in issue." See 27 Am.Jur.2d
Equity §136 (1966) (footnotes omitted).
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Gilbert, supra, 104 ldaho at page 145.
In the present case there is no evidence whatsoever that the Plaintiff, Ms. Benz, engaged in

any conduct which was "unfair and dishonest" or "fraudulent and deceitful." She fulfilled all of
her obligations under the contract with EAB. She never spoke with the Defendant DLEB during its
loan approval process. She made no representations to Defendant DLEB of any kind prior to the
bank lending the money to EAB. The Bank relied on her contract with EAB in deciding to mak¢
its loan to EAB; it did not rely on anything else the Plaintiff said or did.
The burden of proof that the Plaintiff engaged in conduct which would bar her claim under
the doctrine of ''unclean hands" is upon the party alleging the inequitable conduct, which, in the
present case, is the Defendant DLEB. See, Giacobbi v. Hall, 109 Idaho 293, 707 P.2d 404 (1985)
(Plaintiffs failed to prove that Defendant's omission of his address on a deed constituted ''unclean
hands" which would deprive him of the right to equitable relief). However, there are no facts in
this case which would support a finding that the Plaintiff had "unclean hands" that would prevent
her from pursuing and recovering on her Vendee's Lien claim. See, Gilbert v. Nampa School Dist.
No. 131, 104 Idaho 137,657 P.2d 1 (1983) (School District's inequitable conduct was much worse

than teachers' complained-of conduct, so court's denial of application of unclean hands doctrine to
teacher's claim was proper and not abuse of discretion.); Giacobbi v. Hall, 109 Idaho 293, 707
P.2d 404 (1985) (doctrine of unclean hands does not apply to merely negligent misconduct).
C. Waiver. "Waiver" has been defined by the Idaho courts as the "voluntary, intentional

relinquishment of known right or advantage." Frontier Federal Sav. And Loan Ass 'n v. Douglass,
123 Idaho 808, 853 P.2d 553 (1993); Dennett v. Kuenzli, 130 Idaho 21,936 P.2d 219 (Ct. App.
1997); Medical Services Group, Inc. v. Boise Lodge No. 310, Benev. And Protective Order o,fElks,
126 Idaho 90, 878 P.2d 789 (Ct. App. 1994).
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In the present case, there are no allegations of facts which constitute the waiver, or even
what it was that the Plaintiff supposedly waived (her right to a Vendee's Lien? her priority over the
Bank?). Of greater importance is the failure of Defendant DLEB to allege any reliance upon any
alleged waiver. As stated in Dennett v. Kuenzli, supra:
The party asserting the waiver must show that he has acted in reliance upon such a
waiver and reasonably altered his position to his detriment. Brand S Corp. v. King,
102 Idaho 731,734,639 P.2d 429,432 (1981); see also Scott [v. Castle], 104 ldaho
at 725,662 P.2d at 1169.
13 0 Idaho at 26 (bracketed information added for clarity).
Whether or not a waiver has occurred is usually a question of fact; however, in order to
avoid a summary judgment on the issue the record must contain "substantial evidence" of such a
waiver. Medical Services Group, Inc. V. Boise Lodge No. 310, supra, 126 Idaho at 94. And, as the
Court of Appeals stated in that case:
Waiver will not be inferred except from a clear and unequivocal act manifesting an
intent to waive.
126 Idaho at 94. In that case the Court of Appeals reversed the granting of summary judgment to
the intended seller of real property, holding that the trial court had improperly inferred a waiver of
the condition precedent to purchase even though there was no written document or verbal
statement expressly waiving the condition precedent or other facts from which a waiver of the
condition precedent could be construed.
In the present case there is similarly no written document or evidence of any verbal
statement which could constitute an express waiver of the Plaintiff's right to a Vendee's Lien or to
priority over Defendant DLEB. The Defendant DLEB seems to assert that the Plaintiff, by not
affirmatively notifying it of her potential claim if EAB failed to close the purchase and sale
transaction "waived" her rights. However, as was held in Medical Services Group, Inc. v. Boise
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Lodge No. 3 I 0, supra, the court cannot unilaterally and retroactively impose upon the Plaintiff an

obligation to notify the bank which obligation was never part of any contract.
The bottom line is that the Plaintiff had no obligations whatsoever to Defendant DLEB. On
the other hand, the DLEB knew all of the terms of the Plaintiff's contract with EAB and was in a
position to protect themselves from any Vendee's Lien ifEAB defaulted on its obligations to the
Plaintiff. There are no factual bases for any of the affirmative defenses alleged by Defendant
DLEB, and summary judgment for the Plaintiff on her claim is appropriate and proper under Idaho
law.
CONCLUSION
The Plaintiff, in good faith, entered into a contract to buy a townhouse which the Defendant
DLEB was financing for the Seller. The Bank had all the information necessary to determine there
was the potential for a Vendee's Lien if the purchase and sale transaction failed to closed. With
full knowledge of the Plaintiff's prior releases of purchase money to the Seller, EAB, the Bank
approved EAB's construction loan and failed to ask the Plaintiff to subordinate her potential claim.
Ignorance of the law cannot protect DLEB from the legal effects of Plaintiff's actions. The Bank
has no evidence of any laches, waiver, or unclean hands which might bar the Plaintiff's claim. The
Bank even got a second chance to correct its original mistake when the closing of the sale to
Plaintiff could have taken place if the Bank accepted less than its full loan amount from such
closing. The Bank refused. The Plaintiff meets all of the requirements for having a valid Vendee' s
Lien against Lot 3. She should be awarded her earnest money of $750,000.00, plus interest thereon
at the legal rate, from July 7, 2009 until paid by the Defendant DLEB pursuant to the prior
stipulation of the parties filed here.
DATED this 2nd day of April, 2010.
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LUBOVISKI, WYGLE, FALLOWFIELD
& RITZAU, P.A.

CERTIFICATE OF SERVICE

nA

I HEREBY CERTIFY that on the L_ day of April, 2010, I served a true and correct
copy of the within and foregoing document upon the following attorney, in the manner noted:
R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, ID 83318
FAX: 208-878-0146
By depositing copies of the same in the United States Mail, postage prepaid, at the post
office at Ketchum, Idaho.
By hand delivering copies of the same.
/

By transmitting copies of the same to said attorneys by facsimile machine process.
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COMES NOW the Plaintiff, by and through her attorney ofrecord, Janet C. Wygle of
Luboviski, Wygle, Fallowfield & Ritzau, P.A., and provides this Brief in Support of her Motion for
Summary Judgment against Defendant, D.L. Evans Bank (hereinafter "the Defendant" or "the
Bank").
STATEMENT OF THE CASE
Plaintiff filed her verified Complaint on August 12, 2009. The Defendant filed an Answer
on August 25, 2009. The case is set for trial on June 29, 2010. All of the lien claimants named in
the above caption, except the Bank, have had default judgments entered against them.
STATEMENT OF FACTS
Defendant East Avenue Bluff, LLC (hereinafter "EAB") was created by John and Stacey
Rutherford in 2007 to be the owner/developer of two (2) Ketchum city lots: Lot 3 and Lot 4, Block
41, Ketchum Townsite, Blaine County, Idaho. The development plan was to divide each lot into
two sub-lots (Lots 3A and 3B and 4A and 4B), to build a townhouse on each sub-lot which shared
certain interconnected utility services with the other townhouses, and to sell each of the
townhouses. (See the plat maps on pages 18 and 19 of the Appraisal Report which is attached to
Bruce Hunsaker's deposition as Exhibit 16, and attached to the Affidavit of Janet C. Wygle as
Exhibit "H".)
The Plaintiff entered into a Real Estate Purchase and Sale Agreement ("the Agreement") on
June 7, 2007, to purchase from EAB, a "to-be-built" townhouse on what was expected to be sub-lot
3A, for a purchase price of $2,743,500.00 (see pages 10-12 and Deposition Exhibit 1 of Leslie
Benz deposition attached to the Affidavit of Janet C. Wygle as Exhibit "A"). Pursuant to the
Agreement, the Plaintiff paid to EAB as earnest money the sum of $100,000.00 on June 8, 2007,
the sum of $400,000.00 on June 24, 2007, and the sum of $250,000.00 on November 13, 2007.
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(See pages 23-28 and Deposition Exhibits 4, 6, 7, 8, 9 and 10 of Leslie Benz deposition attached to
the Affidavit of Janet C. Wygle as Exhibit "B"). Pursuant to the Agreement, the first $500,000.00
of such funds was released to the Seller, EAB, in June, 2007 to be used to acquire Lot 3 from the,
upon which the townhouse was to be built. The final $250,000.00 of such funds was released to
the Seller, EAB, in November, 2007, also pursuant to the terms of the Agreement. The closing on
the purchase and sale of Lot 3 was to take place on or before October, 2008.

In 2007, EAB applied for a commercial construction loan from the Bank. The Bank was
informed that the townhouse to be built with such loan was under contract and that the source of
loan repayment would be the sale proceeds received from the Plaintiff. (See pages 92-96 and
Exhibits 9 and 10 to Hunsaker Deposition, attached to Affidavit of Janet C. Wygle as Exhibit "G").
Prior to making the construction loan to EAB, the Bank was fully informed of the terms of the
proposed purchase and the release and use of the first $500,000.00 of earnest money to acquire Lot
3. The Bank also, not only knew of the planned payment and release of the Plaintiff's final
$250,000.00 of earnest money, but made EAB 's payment to the Bank of $182,000.00 of that
$250,000.00 earnest money payment a condition of the approval of the construction loan (see page
4 of Hunsaker Deposition Exhibit 10 in Exhibit "G"). The documentation presented to the Bank's
loan officers and to the Bank's Senior Loan Committee at the time the Bank was considering
making the construction loan to EAB clearly indicated that the Plaintiff had released $500,000.00
of the purchase price to EAB and would be releasing the additional $250,000.00 to EAB before
construction was started. At no time during the loan approval process did the Bank contact the
Plaintiff or did the Plaintiff contact the Bank. (See "Exhibit "E" to Affidavit of Janet C. Wygle).
The Bank approved the construction loan of $2,650,000.00, which was funded on August 29, 2007,
and which was due on August 29, 2008. Jack and Stacy Rutherford, the members ofEAB,
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personally guaranteed the construction loan.
Construction of the townhouse on Lot 3 commenced in the winter of 2007 and continued
through the summer of 2008. The townhouse was not finished in August, 2008, and EAB
requested an extension of the loan maturity date. The loan maturity was extended to February 25,
2009. Completion of construction and closing of the purchase and sale were delayed past the
extended due date of the loan. The Bank received an Estimated Settlement Statement for the
closing, which showed that approximately $213,000.00 of unpaid construction expenses were to be
paid at closing to avoid mechanics lien and to provide the Plaintiff with clear and marketable title.
See Exhibit "F" to Affidavit of Janet C. Wygle). After payment of those expenses, the Bank was
scheduled to receive only $1,777,220.53 from the closing, instead of the approximately
$1,850,000.00 that the Bank needed to pay off the construction loan. The Bank refused to accept
less than payment in full of the loan balance, and EAB failed to provide sufficient funds to pay
both the outstanding construction expenses and the Bank, so EAB could not provide clear title as
required by the Agreement and the closing could not take place. (See Exhibit "D" to Affidavit of
Janet C. Wygle).
In early 2009, Jack and Stacy Rutherford filed for bankruptcy and obtained a discharge.
The Plaintiff hired a bankruptcy attorney, Joseph Meier, to protect her interest in the Rutherfords'
bankruptcy proceeding. The bankruptcy, and the resulting removal of the Rutherfords as interested
parties in the transaction, left the Plaintiff and the Bank in "limbo." In the Spring and early
Summer of 2009, the Plaintiff expressed her willingness to complete the purchase of the
townhouse on Lot 3 if she could obtain clear title and assurances that the townhouse development
would be completed as proposed. The Bank, the Rutherfords' attorney, and the Plaintiffs personal
attorney, Terry Hogue, discussed various options, but the Bank never agreed to resolve the
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Plaintiffs concerns. The Bank indicated to the Plaintiff that it intended to foreclose its Deed of
Trust on Lot 3 if the Plaintiff would not complete the purchase transaction. On June 5, 2009, Mr.
Meier mentioned to the Bank in an e-mail that the Plaintiff was asserting a Vendee's Lien on Lot 3
which was prior to the Bank's Deed of Trust. The Bank replied to Mr. Meier that if it foreclosed
on its Deed of Trust, it would stipulate to the Plaintiffs priority over its lien. (See Exhibit "I" to
Janet C. Wygle Affidavit). On July 7, 2009, the Plaintiff formally rescinded and terminated the
Agreement with EAB on the grounds of failure of consideration. (See Exhibit "C" to Affidavit of
Janet C. Wygle). On July 13, 2009, the Plaintiff notified the Bank that she had terminated the
Agreement and would sue to foreclose her Vendee's Lien unless that Bank paid her the
$750,000.00 of the purchase price which she had released to EAB. The Bank refused and this
lawsuit ensued.
ARGUMENT
L Standard of Review.

A motion for summary judgment should be granted by this court if "the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
oflaw." Idaho Rules of Civil Procedure, Rule 56(c); Mutual o.fEnumclaw, Ins. Co. v. Roberts, 128
Idaho 23 2, 234, 912 P .2d 119, 121 (1996). The court is required to construe the record in a light
favorable to the non-moving party, drawing all reasonable inferences in favor of that party. Mutual
o.f Enumclaw, Ins. Co. v. Roberts, supra. However, even where there is conflicting evidence, if

reasonable minds could not reach different conclusions, summary judgment may be properly
rendered. Loomis v. City o_f Hailey, 119 Idaho 434, 807 P.2d 1272 (1991 ). Under Idaho Rules of
Civil Procedure, Rule 56( c ), no dispute of fact is deemed "material" unless it relates to an issue
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disclosed by the pleadings. Argyle v. Slemaker, I 07 Idaho 668, 691 P .2d 1283 ( 1984). Moreover, a
party's claim "must be anchored in something more solid than speculation. A mere scintilla of
evidence is not enough to create a genuine issue." Edwards v. Conchemco, Inc., 111 Idaho 851,
853, 727 P.2d 1279, 1281, (Ct. App. 1986), and Petricevich v. Salmon River Canal Co., 92 Idaho
865, 452 P.2d 362 (1969) cited therein. And the mere "possibility'' that a disputed fact may exist is
insufficient to create a genuine issue so as to preclude summary judgment. See, Kerr Land &

Livestock, Inc. v. Glaus, 107 Idaho 767, 692 P .2d 1199 (Ct. App. 1985).
In order to avoid summary judgment, an opposing party must present evidence which
creates a genuine dispute as to a fact which is material to the issue to be resolved. I.R.C.P., Rule
56( c). Mere speculation, theoretical questions, or a mere scintilla of evidence is not sufficient to
create a genuine issue. Petricevich v. Salman River Canal Co., 92 Idaho 865, 452 P .2d 362 (1969);

Edwards v. Conchemco, Inc., 111 Idaho 851, 727 P.2d 1279 (Ct. App., 1986). Moreover, even if a
fact is genuinely in dispute, that fact must be germane or material to the ultimate resolution of the
case to defeat a motion for summary judgment. Joyner v. Jones, 97 Idaho 647, 551 P.2d 602
(1976). And to be material, a fact must usually relate to an element of the cause of action or claim.

Garzee v. Barkley, 121 Idaho 771,828 P.2d 334 (1992).

JJ. The Plaintiff has a valid Vendee's Lien on Lot 3.
The statute upon which this lawsuit is based is Idaho Code §45-804, which states:
§ 45-804. Lien of purchaser of real property
One who pays to the owner any part of the price of real property,
under an agreement for the sale thereof, has a special lien upon the
property, independent of possession, for such part of the amount paid
as he may be entitled to recover back, in case of a failure of
consideration.

Applying the facts to the statute: "One who pays" is the Plaintiff; "the owner" is EAB; "part of the
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price of real property" is the Plaintiffs $750,000.00 earnest money; "under an agreement for the
sale thereof' refers to the Real Estate Purchase and Sale Agreement; "upon the property" refers to
Lot 3; and "for such part of the amount paid as he may be entitled to recover back" means the part
of the earnest money which is refundable to the Plaintiff under the terms of the Agreement if the
Seller defaults. The Plaintiffs right to such a "special lien" is undisputed in this case. What~
disputed is the priority such a Vendee's Lien should have vis-a-vis the Bank which has a recorded
Deed of Trust in the sum of $2,650,000.00 on Lot 3. To determine the parties' relative priorities, it
is necessary to apply Idaho's case law regarding this statute.
The Idaho case of McMahon v. Cooper, 70 Idaho 139,212 P.2d 657 (1949) is
exactly on point with the present case. In McMahon, supra, the Plaintiff agreed to purchase a
house and the land it was built on from the contractor-vendor for a purchase price of $11,250. The
contract of sale provided for a down payment of $1,100, with the balance due "upon completion"
of a number of substantial improvements and repairs to the residence by the vendor. The contract
of sale also had a provision for the forfeiture of the premises and the down payment if the balance
of the purchase price was not paid within 30 days of notice of completion by the vendor. The
vendee moved into the residence. Prior to the completion of all the contracted-for improvements,
the vendor ceased work and sent a letter stating the work was completed and the balance of the
purchase price was due. The vendee denied that the improvements had been completed, rescinded
the contract, vacated the premises, and demanded the refund of the down payment. Upon the
vendor's refusal to refund the down payment, the vendee sued and recorded a !is pendens on the
property. Subsequently, the vendor resold the property for $10,000 and the new purchasers
obtained a bank loan secured by a Deed of Trust on the property to pay the purchase price. The
trial court found that the vendor had substantially completed the work required by the contract and
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entered judgment against the vendee. On appeal, the Idaho Supreme Court reversed, holding that
the vendor had breached his contract with the vendee entitling the vendee to rescind the contract
and recover his down payment. The Court remanded the case to the trial court with instructions to
determine the amount due to the vendee and to declare such amount, with interest, to be a lien
upon the premises and to foreclose such lien. The Court noted that the new purchasers and the
bank had completed the sale and mortgage after the lis pendens had been filed and, because of such
notice, were subordinate to the original vendee's lien.
The similarities of the McMahon case to the present case are obvious. The only factual
differences are the involvement of a subsequent purchaser and the recording of the lis pendens
before rather than after the mortgage had been recorded. However, these factual differences do not
make any legal difference: the bank in the McMahon case had notice of the vendee's claim through
the filed !is pendens; the Bank in the present case had notice of the vendee's potential claim
through actual notice of the terms of the Plaintiffs contract with EAB. In fact, because a !is

pendens is deemed constructive notice of a claim, the Bank in the present case had better, i.e.
actual, notice of the Plaintiffs potential claim before it ever made the loan. The original loan
officer had copies of the Purchase and Sale Agreement between the Plaintiff and EAB in its loan
file, as well as a copy of the Rutherfords contract to purchase Lots 3 & 4 just prior to contracting
with Ms. Benz to build a townhouse on Lot 3A. The Senior Loan Committee not only knew that
the Plaintiff had already released $500,000 to EAB pursuant to her purchase contract, but also
knew that she would be releasing an additional $250,000.00 to EAB in November, 2007, and it
required its borrower, EAB, to submit a portion of that money to the Bank as a condition of its loan
approval. By the time the Bank approved EAB's loan request, it had all the information it needed
to protect itself from any problems due to the Plaintiffs release of funds to EAB to purchase Lot 3.
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The Vendee's Lien statute has been in effect in Idaho since 1887; the Bank had all the information
necessary to protect itself from the Plaintiff's Vendee's Lien, and did nothing. It could have asked
the Plaintiff to subordinate her potential lien to its Deed of Trust. It didn't. It could have accepted
the final closing statements and the partial funds it would receive if Plaintiff went through with her
purchase. It didn't. It made its loan to EAB with full knowledge that the Plaintiff was investing
$750,000.00 of her purchase money into the property in reliance upon her contract. Actual notice
usually trumps constructive notice; especially in equity suits.
III. None of the Bank's Affirmative Defenses Has Any Merit.
The Bank has raised three affirmative defenses in this case: laches, unclean hands, and
waiver. However, there are no facts, disputed or otherwise, in this case which could support any of
those three allegations.
A. Laches. The term "laches" is defined in Corpus Juris Secundum as follows:
Lachesis such delay in enforcing one's rights as works disadvantage to
another.
Laches in a general sense is the neglect, for an unreasonable and unexplained
length of time, under circumstances permitting diligence, to do what in law should
have been done, resulting in a disadvantage to the other party.
30A C.J.S. Equity §112 (1965). The Plaintiff in the present case did only what she was required by
her contract with EAB to do and there are no allegations that the Plaintiff did not perform her
obligations under that contract in a timely manner. DLEB states that the factual basis of its
equitable defense oflaches is that "Plaintiff did not timely assert a vendee's lien." The Bank goes
on to suggest that, although it relied upon the Real Estate Purchase and Sale Agreement in making
its loan to EAB, it did not have "timely" notice of the possibility that the Plaintiff would claim a
vendee's lien if the sale failed to close. The undisputed reality is that the Plaintiff had no intention
of asserting a vendee's lien when she entered into the contract with EAB and advanced
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$750,000.00 of the purchase price; she was buying a new home. She had no contact with the Bank,
and no privity of contract with the Bank. She never reneged on her contract with EAB. When the
Seller couldn't clear title and close the sale of the condominium, the Plaintiff wanted her earnest
money back. A very typical sort of breach of contract resolution.
Idaho Code §45-804 does not require any notice filing, any recording, or possession, nor
does it have a deadline for asserting the lien. The first case to interpret the language of Idaho Code
§45-804 was Wilson v. Sunnyside Orchard Co., 33 Idaho 501, 196 P. 302 (1921). In that case, a
vendee was seeking declaration of a vendee's lien for the installment payments he had made on the
purchase price of a parcel of land and for rescission of the contract to purchase based upon the
vendor's breach of an express warranty which specified that the damages for such breach would be
the refund of the purchase price. In that case, the vendee had issued installment notes and had
made annual payments thereon for approximately 4 years before it sought recision due to the
breach of the vendor's express warranty. The vendee had also taken possession of the land
approximately two months before he sought recision. In the vendee's lien lawsuit which followed,
the vendor alleged laches and waiver and failure to tender the land as affirmative defenses. The
trial court found a breach of the express warranty; however, it ruled in favor of the vendor on the
affirmative defenses and denied the Plaintiffs claims. The Supreme Court ofldaho reversed,
holding that the vendor had breached its warranty and that, therefore, the vendee was entitled to
rescission any time during the 5-year warranty period, which had not yet run. The Court looked to
when the vendee's right of action accrued and determined that there had not been unreasonable
delay in asserting the breach of warranty and that the vendee was not guilty of laches, stating:
When a right to recover money is based on an express contract, action is not barred
until the period of the statute oflimitations has expired, and this holds good even if the
form of the action is equitable, unless, first, the delay is inexcusable, and second,
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special circumstances exist which make it inequitable to permit recovery.

Wilson v. Sunnyside Orchard Co, supra, 33 Idaho at 507. The Court also upheld the vendee's
possession of the property pending his recovery of the purchase money.
In the present case, the Plaintiffs cause of action for the refund of her earnest money did
not accrue until EAB failed to close the transaction in February, 2009. For the purpose of
analyzing the "laches" defense, that means the Plaintiff asserted her vendee's lien within a couple
of months of learning of the vendor's breach of their contract. This was long before her 5 year
statute of limitations had run. Clearly, not a case of unreasonable and inexcusable delay.
The Bank has admitted that it did not know there was any such thing as a "vendee's lien" in
the laws of Idaho. The statute clearly puts the burden on lenders and subsequent buyers to protect
themselves against such claims. In this case, the Bank would like to shift that burden onto the
Plaintiff; however, the statute and the Idaho case law indicates that such a shift would be improper.
B. Unclean Hands. "Unclean Hands" is defined in Corpus Juris Secundum as follows:

The clean hands maxim bars relief to those guilty of improper conduct
in the matter as to which they seek relief.
* * * It means that equity refuses to lend its aid in any manner to one
seeking its active interposition who has been guilty of unlawful or inequitable
conduct in the matter with relation to which he seeks relief.
30 C.J.S. Equity §93, (1965) p. 1006 and I 009. This equitable maxim has been followed and
applied in Idaho for well over 100 years. In Gilbert v. Nampa School Dist. No. 13 I, l 04 Idaho
137,657 P.2d 1 (1983), the Idaho Supreme Court explained the maxim as follows:
The clean hands doctrine is a well-established principle to which this Court has
long subscribed. See Malcom v. Hanmer, 64 Idaho 66, 127 P .2d 331 ( 1942). Simply
stated the maxim stands for the proposition that "a litigant may be denied relief by a
court of equity on the ground that his conduct has been inequitable, unfair and
dishonest, or fraudulent and deceitful as to the controversy in issue." See 27 Arn.Jur.2d
Equity § 136 (1966) (footnotes omitted).
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Gilbert, supra, 104 Idaho at page 145.
In the present case there is no evidence whatsoever that the Plaintiff, Ms. Benz, engaged in
any conduct which was "unfair and dishonest" or "fraudulent and deceitful." She fulfilled all of
her obligations under the contract with EAB. She never spoke with the Defendant DLEB during its
loan approval process. She made no representations to Defendant DLEB of any kind prior to the
bank lending the money to EAB. The Bank relied on her contract with EAB in deciding to mak7"'
its loan to EAB; it did not rely on anything else the Plaintiff said or did.
The burden of proof that the Plaintiff engaged in conduct which would bar her claim under
the doctrine of "unclean hands" is upon the party alleging the inequitable conduct, which, in the
present case, is the Defendant DLEB. See, Giacobbi v. Hall, 109 Idaho 293, 707 P .2d 404 (1985)
(Plaintiffs failed to prove that Defendant's omission of his address on a deed constituted "unclean
hands" which would deprive him of the right to equitable relief). However, there are no facts in
this case which would support a finding that the Plaintiff had ''unclean hands" that would prevent
her from pursuing and recovering on her Vendee's Lien claim. See, Gilbert v. Nampa School Dist.
No. 131, 104 Idaho 137, 657 P.2d 1 (1983) (School District's inequitable conduct was much worse
than teachers' complained-of conduct, so court's denial of application of unclean hands doctrine to
teacher's claim was proper and not abuse of discretion.); Giacobbi v. Hall, 109 Idaho 293, 707
P .2d 404 (1985) (doctrine of unclean hands does not apply to merely negligent misconduct).
C. Waiver. "Waiver" has been defined by the Idaho courts as the "voluntary, intentional
relinquishment of known right or advantage." Frontier Federal Sav. And Loan Ass 'n v. Douglass,
123 Idaho 808, 853 P .2d 553 (1993); Dennett v. Kuenzli, 130 Idaho 21, 936 P.2d 219 (Ct. App.
1997); Medical Services Group, Inc. v. Boise Lodge No. 310, Benev. And Protective Order of Elks,
126 Idaho 90,878 P.2d 789 (Ct. App. 1994).
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In the present case, there are no allegations of facts which constitute the waiver, or even
what it was that the Plaintiff supposedly waived (her right to a Vendee's Lien? her priority over the
Bank?). Of greater importance is the failure of Defendant DLEB to allege any reliance upon any
alleged waiver. As stated in Dennett v. Kuenzli, supra:
The party asserting the waiver must show that he has acted in reliance upon such a
waiver and reasonably altered his position to his detriment. Brand S Corp. v. King,
102 Idaho 731,734,639 P.2d 429,432 (1981); see also Scott [v. Castle], 104 Idaho
at 725, 662 P.2d at 1169.
130 Idaho at 26 (bracketed information added for clarity).
Whether or not a waiver has occurred is usually a question of fact; however, in order to
avoid a summary judgment on the issue the record must contain "substantial evidence" of such a
waiver. Medical Services Group, Inc. V. Boise Lodge No. 310, supra, 126 Idaho at 94. And, as the
Court of Appeals stated in that case:
Waiver will not be inferred except from a clear and unequivocal act manifesting an
intent to waive.
126 Idaho at 94. In that case the Court of Appeals reversed the granting of summary judgment to
the intended seller of real property, holding that the trial court had improperly inferred a waiver of
the condition precedent to purchase even though there was no written document or verbal
statement expressly waiving the condition precedent or other facts from which a waiver of the
condition precedent could be construed.
In the present case there is similarly no written document or evidence of any verbal
statement which could constitute an express waiver of the Plaintiffs right to a Vendee's Lien or to
priority over Defendant DLEB. The Defendant DLEB seems to assert that the Plaintiff, by not
affirmatively notifying it of her potential claim if EAB failed to close the purchase and sale
transaction "waived" her rights. However, as was held in Medical Services Group, Inc. v. Boise
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Lodge No. 310, supra, the court cannot unilatera11y and retroactively impose upon the Plaintiff an

obligation to notify the bank which obligation was never part of any contract.
The bottom line is that the Plaintiff had no obligations whatsoever to Defendant DLEB. On
the other hand, the DLEB knew all of the terms of the Plaintiffs contract with EAB and was in a
position to protect themselves from any Vendee's Lien ifEAB defaulted on its obligations to the
Plaintiff. There are no factual bases for any of the affirmative defenses alleged by Defendant
DLEB, and summary judgment for the Plaintiff on her claim is appropriate and proper under Idaho
law.
CONCLUSION
The Plaintiff, in good faith, entered into a contract to buy a townhouse which the Defendant
DLEB was financing for the Seller. The Bank had all the information necessary to determine there
was the potential for a Vendee's Lien if the purchase and sale transaction failed to closed. With
full knowledge of the Plaintiffs prior releases of purchase money to the Seller, EAB, the Bank
approved EAB' s construction loan and failed to ask the Plaintiff to subordinate her potential claim.
Ignorance of the law cannot protect DLEB from the legal effects of Plaintiffs actions. The Bank
has no evidence of any }aches, waiver, or unclean hands which might bar the Plaintiffs claim. The
Bank even got a second chance to correct its original mistake when the closing of the sale to
Plaintiff could have taken place if the Bank accepted less than its full loan amount from such
closing. The Bank refused. The Plaintiff meets all of the requirements for having a valid Vendee's
Lien against Lot 3. She should be awarded her earnest money of $750,000.00, plus interest thereon
at the legal rate, from July 7, 2009 until paid by the Defendant DLEB pursuant to the prior
stipulation of the parties filed here.
DATED this 2 nd day of April, 2010.
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LUBOVISKI, WYGLE, FALLOWFIELD
& RITZAU, P.A.

CERTIFICATE OF SERVICE

nA

I HEREBY CERTIFY that on the 2.. · day of April, 20 I 0, I served a true and correct
copy of the within and foregoing document upon the following attorney, in the manner noted:
R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, ID 83318
FAX: 208-878-0146
By depositing copies of the same in the United States Mail, postage prepaid, at the post
office at Ketchum, Idaho.
By hand delivering copies of the same.
/

By transmitting copies of the same to said attorneys by facsimile machine process.
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STATEMENT OF FACTS
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The Plaintiff, Leslie Benz, was personal friends with Stacy Rutherford and her
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would like to live in Ketchum. A few weeks later, in May of 2007, Rutherford called Benz

11

and told her that Rutherford and her husband were considering developing a four-unit project.

12

They met and went over the plans. After further discussions, and a visit to the property, Benz

13
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husband, John. In 2007, she had a casual conversation with Rutherford about how much she

14

agreed to purchase one of the properties. Benz signed the contract to purchase the property on
June 7, 2007 and deposited $100,000.00 earnest money into a trust account. The contract

15
identified "Rutherford" as the Seller, but provided for assignment to East A venue Bluff, LLC

OJ

16
of which they were the only members. Eventually East Avenue became the developer and the

i

17

z

Ul
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assignments completed. Under the terms of the contract, Benz was to deposit $100,000.00 as
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0..

19

earnest money in the Sun Valley Broker's LLC trust account on or before June 8 and an

20

additional $400,000.00 earnest money was to be deposited later, but a date is not specified.

Ul

0
Ul
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21

The $500,000.00 was to be released to the Seller on or before June 21, 2007.

22
On the same date, Benz signed an Addendum which required Benz to make an
23
24

additional payment of $250,000.00 earnest money on or before November 1, 2007.

The

25

Addendum provided that the first $500,000.00 would be released to the Seller when the

26

property acquisition was closed.

The third deposit would immediately be released to the

Seller.
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Benz signed another Addendum on August 29, 2007.

It was signed by Seller on

August 30, 2007. It authorized disbursal of the $500,000.100 to Seller on or before August 30,

3

2007. The record does not establish when the money was actually disbursed.
4

To summarize Benz' payment history, she deposited $100,000.00 on June 8, 2007,
5

6
7

presumably on or after August 30, 2007.

8

directly to East A venue Bluff.
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East Avenue Bluff approached D.L. Evans Bank for a loan to finance the construction.
Early in the loan approval process, D.L. Evans Bank was made aware of the Benz contract to

12

0

en

She paid $250,000.00 on November 13, 2007

purchase the property. They required a copy of the contract and the addendum, which was

~

0

$400,000.00 on August 25, 2007. This money was disbursed upon her written instruction

::,

13

included in the loan file and considered by the senior loan committee in approving the loan.

14

Senior Loan also required the loan officer, Ken Nelson acquire confirmation that Ms. Benz"s

15

financial condition was adequate to complete the purchase. Ms. Benz arranged for a statement

16

to be sent to D.L. Evans Bank from Castle Rock Mortgage, which was considered in
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17
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19

0

reviewing the loan.

The senior loan committee mistakenly believed that the fact that the

property had been pre-sold, and that Ms. Benz would have a substantial cash investment,

0.

significantly decreased the risk factors associated with the loan. They were unaware of the

20
21
22

vendee's lien and its potential ramifications should the Seller default. The loan was approved
and D.L. Evans Bank funded a loan of $2,650,000.00 on August 29, 2007.

23

When Ms. Benz gave Ms. Rutherford the $100,000.00 check on June 8, 2007, East

24

Avenue Bluff told Benz that she was going to walk the check around the corner to D.L. Evans

25

Bank. At that point, Benz assumed they were getting a loan from D.L. Evans Bank. She also

26
assumed that the Bank would be requiring a copy of the agreement.
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When the construction was completed, and in the process of closing the Benz purchase
of the property, it was learned that East Avenue Bluff had failed to pay $213,000.00 in
construction expenses which had been recorded as liens against the property. The Bank was

4
later presented with a draft settlement statement relative to closing the Benz purchase. The
5

6
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owing on the loan was $2,644,056.77and the interest was in excess of $159,000.00. The

8

payoff exceeded $2,803,000.00. Closing on that statement would have resulted in the Bank

9

taking a loss in excess of $1,000,000.00. (Please note that in the Plaintiff's Brief, they make
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proposal was that D.L. Evans Bank be paid $1,772,220.53. At that time, the principle balance
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the statement that the balance owing the Bank was $1,850,000.00. That is incorrect.)
The parties were left in a very difficult position. Ms. Benz had entered into a contract
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In order to close a transaction, either Ms. Benz would have to pay an extra

14

Seller.

15

$1,000,000.00, or D.L. Evans Bank would take a $1,000,000.00 loss.

16

entered into their respective transactions in good faith and fully performed in accordance with
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to purchase the property for $2,743,500.00. She had paid $750,000.00 of that sum to the

Both parties had
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their obligations. Both were left holding the bag.
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ARGUMENT
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19

The "Vendee's" lien, Idaho Code §45-804 was adopted in 1887. It provides:
20
21
22
23
24

§ 45-804. Lien of purchaser of real property

One who pays to the owner any part of the price of real property, under an
agreement for the sale thereof, has a special lien upon the property, independent of
possession, for such part of the amount paid as he may be entitled to recover back, in
case of a failure of consideration.

25

Considering the statute has been in place for 123 years, there is an amazing lack of authority

26

either construing it or applying it. The statute itself is silent as to the most critical issue in this
case, priority. While the purchaser is given a "special lien upon the property, independent of
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1
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possession", the statute does not provide that that lien has priority over other liens or
mortgages.

The statute is silent.

Five cases are listed in the statute's headnotes. In Wilson v. Sunnyside Orchard

4

Company, 33 Idaho 501, 196 P. 302 (1921 ), the parties entered into a contract of purchase.
5

6

The seller made warranties regarding the property. The purchaser took possession. While in

7

possession, he learned that the warranties regarding the property were breached and could not

8

be corrected.

n.
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canceling the notes representing the remaining balance. The primary issue in the case was
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that the warranties had, in fact, been breached.
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The Court first ruled that an action to enforce a vendee's lien is equitable.
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whether or not there had been breaches of warranty. The case was tried to a jury who found

11

J:

>

The purchaser then made demand that the money paid be returned and

19

20
21

22

An action on a promissory note is one at law, but, if the promissory note is
secured by a mortgage, a suit to foreclose is in equity. So in the present case
a simple action for breach of the warranty would be at law, but when the
vendee asks for a lien and for cancellation of the notes the suit is one in
equity. It is not, however, an action for specific performance, as contended
by appellant's counsel. The relief asked by respondent is peculiarly
equitable. It does not ask a judgment against appellant on the remaining
notes, but asks that his rights be forfeited unless he pays the past due notes
within 60 days. The trial court correctly treated the proceeding as one in
equity, and the verdict of the jury as merely advisory.
Id. at 33 Idaho 501, 196 P. 303
The Court ruled, that in an action between the original vendee and vendor that any
recovery on a claim for breach of warranty was protected by the vendee's lien. The case

23

quotes the statute. The opinion does not, directly or indirectly, address the issue as to whether

24
25
26

the lien has priority as to third parties and, if so, what claims it has priority over. The opinion
is silent as to whether the lien could exist, without a recorded notice, though there is nothing
remotely approaching a discussion or ruling on this point. We are left knowing that there is a
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statutory vendee's lien in Idaho and that an action brought by a vendee against a vendor for
breach of warranty which results in a recovery falls within the statute.
In Shepherd v. Dougan, 58 Idaho 543, 76 P.2d 442 (1937), Dougan contracted for the

4

purchase of property from Fred T. Shepherd. Shepherd's wife, Mary, did not sign the contract
5
6

D..

...J
...J

7

Shepherd conveyed the property by warranty deed to various third parties. Those third parties
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then "repudiated" the Dougan contract for failure to make the payments due. Dougan' s
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widow brought this action seeking a remedy. The case focuses primarily on the concept of
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804, it does not refer to the statutory vendee's lien. It does not use the term vendee's lien. It
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resulting trust. While this case is cited as authority in the headnotes under Idaho Code §45-

11
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rendering it void. Notwithstanding the prior sale to Dougan, after Mary's death, Fred T.

holds instead:
The entire interest of Mary Elizabeth Shepherd having passed to and vested
in her husband, Fred T. Shepherd, by operation of law, prior to the date he
executed said deed to respondents, appellant is entitled to an equitable lien
on the hotel property for the difference between said sums, plus interest
thereon, computed as above directed, and the rental value, to be charged and
deducted, as aforesaid, not affected by Shepherd's deed to respondents
because they had notice.
It is hard to derive a meaning out of this case relative to the statute. It only makes

19

D..

reference to an "equitable lien". It doesn't help us to address the questions of priority faced in
20
21

the present case.

22

In Brooks v. Jensen, 75 Idaho 201,270 P.2d 425 (1954), the parties entered into a sales

23

contract. The purchasers sued for rescission based upon claims of false representations. They

24

sought damages, return of the purchase price and that they be declared a lien on the land. The

25

property was subject to a pre-existing mortgage which had been assumed by the purchaser.

26
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The bulk of the case deals with the question of whether or not there was a

2

misrepresentation. Ultimately, the Supreme Court concluded that there had, in fact, been

3

misrepresentations providing a legitimate basis for rescinding the contract.

4

As to the question of a vendee's lien the Court concludes:
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Appellants, being entitled to rescission, are entitled to recover the payments
on the contract and mortgage, taxes paid, and water assessments, cf. 66 CJ.
842, § 511; 51 C.J.S. Landlord and Tenant, § 365, p. 1069; Blake v.
Metropolitan Chain Stores, 247 Mich. 73, 225 N.W. 587, 63 A.LR. 1391,
and Miller v. Buck Creek Oil Co., 38 Wyo. 505, 269 P. 43, 73 A.LR. 824;
and the value of the improvements they made, less the reasonable rental
value of the land. Richards v. Jarvis, 41 Idaho 237 at page 249, 238 P. 887;
McMahon v. Cooper, 70 Idaho 139,212 P.2d 657.

...I
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Id. at 75 Idaho 218,270 P.2d 437
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Again, even though this case is cited in the headnotes to Idaho Code §45-804, and even

13

though the vendee asked for a lien on the property resulting from rescission of the contract, the

> (/),(

0

0:: C

...I~~

w
z ~ a:~
0

IUl

:c

!::::

..J

:,

14

case is silent as to the existence or characteristics of a vendee's lien.

The statute is not

15
referred to. The vendee's lien is not referred to. No lien is referred to. The case is simply

Ill

16
silent on the issue.

:!!:

17

(/)

18

The next case cited in the headnotes is McMahon v. Cooper, 70 Idaho 139, 212 P.2d

19

657 (l 949). The parties entered into a contract for the sale of two building lots. McMahon

20

took possession and began to place improvements on the property which were contemplated in

(/)

z
0

(/)

a::

~

21

22

the contract.

McMahon brought this action seeking a return of the payments made, the

reasonable value of improvements and to have a lien declared on the premises. A Notice of

23
Pendency of Action was filed for record on January 26, 1948.
24

25
26

Cooper sold the property to Eldridge in March of 1948 who granted a mortgage to
Provident Federal Savings and Loan Association. Regarding the question of a vendee's lien
and its priority, the Court has the following to say:
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1
2

3
4
5
6

Appellant is entitled to have the amount found due him declared a
lien on the premises and to have such lien foreclosed. Section 45-804, LC.;
66 C.J. 1497~ 55 Am.Jur. 941. The sale to the respondents, Eldredge, and
the mortgage to the respondent, Provident Federal Savings and Loan
Association, were made after the notice of pendency of suit was filed, and
are inferior to appellant's lien.
Id. at 70 Idaho 147,212 P.2d 662.
We finally have been given some guidance. In McMahon, the Supreme Court actually

7
references Section 45-804 and it also establishes a specific rule of priority. Because the sale to
8

9

0.
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10

w

Eldridge and the mortgage to Provident Federal Savings were made after the notice of
pendency suit was filed, they were inferior to appellant's lien.
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11

The final case cited in the headnotes is Graves v. Cupic, 75 Idaho 451,272 P.2d 1020

12

(1954). This involved a contract of sale with cross claims of default. The action was a direct

13

action between the purchaser and the seller and there was no question of third party interest or
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concludes with:
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19

0

priority. It specifically recognized the applicability of Idaho Code §45-804. The opinion

20
21

The judgment is reversed and the cause is remanded with directions to the
trial court to enter judgment in favor of the plaintiff and against the
defendants for the sum of $10,758.02 (being the amount paid on the contract
less $3,741.98 damages for loss of rents and profits during the time plaintiff
withheld possession of the property), with statutory interest on $3,000
thereof from November I st, and on the balance from December 4, 1952,
Sorensen v. Larue, 47 Idaho 772, 278 P. 1016; and providing a lien on the
property involved to secure payment of the judgment, and for the
foreclosure of such lien.

22
Id. at 75 Idaho 460, 272 P.2d 1026. It does not reference priority of the vendee's lien.
23
24

'Based upon the Idaho statute and the McMahon opinion, the rule appears to be that

25

priority of a vendee's lien requires a recording and the priority is base on the recording date

26

vis a vis third party interests.
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1

2
3

It is interesting to compare the Idaho rule with the jurisdictions recognizing common
law vendee's lien principles.

There is an excellent A.L.R. annotation dealing with the

common law vendee's lien, 82 A.L.R. 3rd I 040. Though it is unclear how the common law

4

principles articulated in the A.L.R. annotation would apply to the statutory vendee's lien in
5

6

Idaho in light of McMahon, it will be of some interest to the Court. Subject to the nonna1

7

A.L.R. ability to find cases on both sides of every issue, it appears that the general rule is that

8

where a purchaser or creditor has notice of the "vendee' s claim" before becoming a purchaser

0..

9

or creditor, then the interest is junior to the vendee's lien. One should note, however, that this
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::r::

"claim" by having made payments upon a contract. Thus, if the purchaser or creditor has

Ill

di

12

0
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is based upon notice of an actual claim, not a potential claim. The vendee can only have a

notice of a purchase contract, but becomes a purchaser or creditor prior to any payments

..J
LI.I

0

13

>:,:

111-

14

having been made on the purchase contract, then the condition is not met. This is consistent

..J
•
LI.I

0

:J

15

with the converse rule also recognized in the A.L.R. annotation. Where a vendee has notice of

16

a subsequent purchaser or creditor of the vendor, then payments made to the vendor after such
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17
18
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Ill
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knowledge are junior to their interest.

If the common law rules were applicable instead of the Idaho statute, it is problematic

19

0..

20

for the Plaintiff's cause of action. A look at the timeline explains why. Ms. Benz first became

21

aware of D.L. Evans Bank on June 8, 2007 when she paid the $100,000.00 deposit into trust.

22

She also had a conversation with Ken Nelson sometime in July.

23

$400,000.00 into trust on August 25, 2007. The East Avenue Bluff Promissory Note was

24

signed August 29, 2007, as is the Deed of Trust. The Deed of Trust was recorded on August

25

Ms. Benz deposited

30, 2007. Ms. Benz gave \\,Titten authorization to disburse the trust proceeds of $500,000.00

26

to East Avenue Bluff signed by her on August 29, 2007 and by East A venue Bluff on August
30, 2007. Ms. Benz paid $250,000.00 to East Avenue Bluff on November 13, 2007.
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1
2

On the undisputed facts, the evidence is clear that at the time D.L. Evans Bank became
a creditor of East Avenue Bluff, Benz did not have a "claim" for a vendee's lien, because no

3

money was disbursed until the following day. As to the $250,000.00, it was paid three months
4

later. Even if the common law rule were found to apply, D.L. Evans Bank's trust deed is
5

6

D..
...J
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7

Ms. Benz makes an argument about the ability of the Bank to protect itself and its state

8

of knowledge relative to her status as a vendee. But the argument she makes applies with

9

equal persuasion to herself. She knew that D.L. Evans Bank was making a loan to East
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15

was in a position to have a subordination agreement in place prior to making any

16

disbursements, or requiring such an agreement as a condition of making any disbursements.

lD

z

18

She had every bit as much power to protect herself as D.L. Evans Bank had. Each had the
ability to withhold their contribution to the project conditioned upon the agreement of the

0

lll

0::

It

received no part of it. If Ms. Benz wanted to protect herself from the Bank's trust deed, she

17

c(
Q.

other hand, the money paid by Benz was no benefit whatsoever to D.L. Evans Bank.

14

~

en
en

Avenue Bluff to allow the property to be built. She benefited directly from that loan because
it allowed East Avenue Bluff, in theory at least, to perform their contract with her. On the

~

c(
...J
IJJ

senior to the vendee's lien of Ms. Benz.

19

other to subordinate.
20
21

The fact of the matter is that neither party entered into this transaction contemplating

22

its failure. Upon its failure, both of the parties have become victims. Neither has engaged in

23

any wrongful behavior. Both have fully performed in accordance with the terms of their

24

contracts. The only question is whether the law will allow Ms. Benz to shift her loss to D.L.

25

Evans Banlc

26

Applicable Idaho law, most notably McMahon, confirms D.L. Evans' deed of trust has
priority over the vendee's lien of Ms. Benz. Summary judgment should be denied.
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DATED this

.ff. day of April, 2010.
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PARSONS, SMITH & STONE, LLP

3
4
5

R.C. Stone
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BRIEF IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT upon the following
named person(s) in the manner listed below:
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.,,/6_ day of April, 2010, I served a copy of the foregoing
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I hereby certify that on the

Janet C. Wygle
LUBOVISKI, WYGLE,
FALLOWFIELD &
RITZAU, P.A.
PO Box 1172
Ketchum, ID 83340

_
_

Via United States Mail
Via Facsimile
Via Overnight Carrier
Via Hand Delivery

PARSONS, SMITH & STONE, LLP

20
R.C.--Stone
Attorneys for Plaintiff
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Jolynn Drage, Clerk District
Court Blaine Cou , Idaho
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R.C. Stone
PARSONS, SMITH & STONE, LLP
137 West 13 th Street
P.O. Box 910
Burley, Idaho 83318
(208) 878-8382 - Phone
(208) 878-0146 - Fax
Idaho State Bar # 1890
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
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EAST AVENUE BLUFF, LLC, an Idaho
)
limited liability company; D.L. EVANS
)
BANK; TIMELESS DESIGN COMPANY;)
CLIFF R. IVERSON d.b.a. LEI'S
)
CUSTOM TILE; FISHER APPLIANCE,
)
INC.; VIEWPOINT, INC.; CAD
)
DRAFTING SYSTEMS, INC.;
)
BUCKHORN ELECTRIC, LLC/DEVILAN )
HAIRE; AC. HOUSTON LUMBER
)
COMPANY; MIKE PlTNNETT;
)
PRECISION PLUMBING, INC.;
)
WATSON BUILDERS, INC.; HARRIS
)
REFRIGERATION HEATING AND
)
ELECTRIC; FERGUSON ENTERPRISES, )
INC.; ROCKY MOUNTAIN
)
HARDWARE, INC.; SWEET'S
)
PORTABLE WASTE SERVICES, LLC;
)
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WHITE BUILDERS, LLC; MIKE'S
.WELDING AND MET AL WORKS, LLC;
SENTINEL FIRE & SECURITY, INC.;
STEVE McCOY, d.b.a. McCOY'S
PAINTING; CHRISTOPHER BRENNAN
d.b.a. BRENNAN'S CARPET; and
PAUL COOPER d.b.a. SUN VALLEY
DRYWALL,
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R.C. Stone, having been first duly sworn deposes and states:

1.

I am one of the attorneys for D.L. Evans Bank in the above-entitled action, and

have personal knowledge of the facts set forth herein.
2.

On the 8th day of December, 2009, I took the deposition of Leslie Benz. A true

and correct copy of that deposition, together with all exhibits, is attached as Exhibit A hereto.
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Defendants.
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DATED this _£_day of April, 2010.
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R.C. Stone
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Subscribed and sworn before me

\ ~ o f April, 2010.
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foregoing AFFIDAVIT OF R.C. STONE upon the following named person(s) in the manner
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Janet C. Wygle
LUBOVISKI, WYGLE,
FALLOWFIELD &
RITZAU, P.A.
PO Box 1172
Ketchum, ID 83340
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Via United States Mail
Via Facsimile
Via Overnight Carrier
Via Hand Delivery
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IN TEE DISTRICT COURT OF THE F:FTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BLAINE

LESLIE BENZ,
Plaintiff,
Case No. CV-2009-613

vs.
EAST AVENUE BLUFF, LLC, an Idaho
limited liability company; D.L.
EVANS BANK; TIMELESS DESIGN
COMPANY, et al.,
Defendants.

DEPOSITION OF LESLIE BENZ

Hailey,

Idaho

December 8, 2009

SUN VALLEY REPORTERS
Certified Shorthand Reporters
Post Office Box 1710
Hailey, Idaho 83333
(208) 788-3818
realtimereporter@hotrnail.com

'·

'i

Reported by:
Diane M. Shipman, RPR, CRR, CSR
Certificate No. 473
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A P P E A R A N C E S

For the Plai

ff:

For the Defendants:

LUBOVISKI, WYGLE, FALLOWFIELD &
RITZAU
Attorneys at Law
Post Of ce Box 1172
Ketchum, I
83340
BY:
JANET C. WYGLE, ESQ.
PARSONS, SMITH & STONE, LLP
Attorneys at Law
Post Office Box 910
Burley, Idaho 83318
BY: R.C. STONE, ESQ.
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I N D E X

WITNESS:

LESLIE BENZ

EXAMINATION:
By Mr. Stone
DEPOSITION EXHIBITS
Purchase & Sale Agreement
1
2
Addendum "A"
3
Consent to Limited Dual Representation
4
Copy
k number 1016
5
Wells Fargo Transaction Record
6
Statement
Accounts
7
Wire Transfer
8
Copy of
k number 1023
9
Account Statement
10
Statement of Accounts
11
Letter dated 7/7/09
12
Addendum #1
13
Addendum #2
14
Addendum #3
15
Good Faith Estimate with various documents
16
Letter with attachmentsd ated 2/6/09
17
Wire Activity Transfer
18
Letter dated 1/12/09
19
Settlement Statement

5

MARKED
10
10
10
10
10
10
10
10
10
10
10
20
20
20
20
20
28
28
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Pages
Page 7
DEPOS! 'ON OF LESLIE BENZ, taken at 1
2 the instance of the Defendants, at the law
2
Q. Before you moved to Gimlet, where did
3 offices of Haemmerle & Haemmerle, in the city of
3 you live?
4 Hailey, State of Idaho, on December 8th, 2009, at
4
A. In Ketchum.
s 10:00 a.m., before Diane M. Shipman, a Notary
s
Q. How long have you lived in the Wood
s Public and Certified S.~orthand Reporter in and
s River Valley?
1 for the State of Idaho, pursuant to notice and in
1
A. Since 1982.
a accordance with the Idaho Rules of Civil
a
Q. Do you own your home in Gimlet?
9 Procedure.
9
A. I own the home along with the bank.
10
10 There's a mortgage.
11
LESLIE BENZ,
11
Q. Okay. Do you own other properties in
12
12 Wood River Valley?
13 produced as a witness at the instance of the
1a
A. I do.
14 Defendants, having been first duly sworn,
14
Q. Approximately how many properties do
15 testified as follows:
15 you own?
16
16
A. I own a lot in between Ketchum and
11
EXAMINATION
11 Hailey, and I own a warehouse in Hailey.
1e
1a
Q. Are you a real estate investor?
19 BY MR. STONE:
19
A. Not exactly, no.
20
Q, Have you been deposed before?
20
Q. This litigation involves a contract
21
A. About 20 years ago, 25 years ago, just
21 that you entered into with East Avenue Bluff,
22 once.
22 LLC; is that correct?
23
Q. Basically, the rules are, it's very
23
A. Correct.
24 relaxed. If I don't ask you a good question,
24
Q. How did you come to become involved
2s tell me that, and I'll try to ask a better
25 with East Avenue Bluff?

Page 6
Page 8
1 question. If you don't understand it, let me
1
A. Stacey Rutherford is a friend of mine,
2 know that. If you want to discuss it with your
2 and we had been talking -- I was talking to her
3 attorney, discuss it with your attorney. Try to
3 about how much I'd like to live in Ketchum
4 make certain that you respond with yeses and nos 4 instead of in Gimlet at some point.
5 where appropriate, because the reporter can't get
5
At that point, I did not know that they
a gestures and uh-huhs and uh-uhs, that kind of
s were considering this development. But she
1 thing.
1 called me a few weeks later and asked if I'd like
a
MS. WYGLE: Just like that.
a to look at some plans, at which point I went to
9
MR. STONE: Nods work fairly well.
9 her office, and she and her husband, Jack, who's
10 Sometimes reporters don't report nodding
10 the architect, showed me a set of plans for the
11 affirmatively or nodding negatively.
11 development, four-unit development there, and I
12
MS. WYGLE: No, Diane says, Is that a 12 thought it was gorgeous. I took the plans home,
13 yes?
13 I thought about it, I talked to my kids about it,
14
Q. BY MR. STONE: With that, what is your 14 and we decided it would be a good idea.
1s name?
15
Q. When did you first talk to Stacey
16
A. Leslie Benz.
1s Rutherford?
11
Q. Where do you reside?
11
A. About this project?
1a
A. Physical address, 345 Wall Street in
1a
Q. Yes.
19 Gimlet
1e
A. It probably would have been in May.
20
Q. How long have you resided at that
20
Q. And that would be May of 2007?
21 address?
21
A. Yes.
22
A. Fifteen years.
22
Q. When you looked at the plans, could you
23
Q. Are you employed?
23 generally describe what they were.
24
A. No.
24
A. Yeah, they were plans for four
2s
Q. Are you married?
2s different sets of floor plans and eleva ·
for
SUN VALLEY REPORTERS
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Page 9
1
2
3
4

5

6

1
8
9

10
11
12

13
14
15
16

11
18
19
20
21
22
23
24

25

each of the
units. The first one that
I was interested in was actually the largest,
which is not the one I wound up buying, because
they already had a buyer for that one. At least
at the time they did.
So we went back and revisited the
plans, and the second option was the second
biggest one, and the more l looked at the layout.
the more I thought it would be workable for what
we needed. It's a three-level home with an
elevator.
Q. Did you need an elevator?
A. I thought it would be convenient; old
dog, groceries, if anybody gets injured and blows
out a knee, i'f my parents needed some help. I
had older parents who lived here. I thought it
would be convenient.
Q. Now, at the time that you were
preliminarily talking to the Rutherfords, had
they already purchased the property?
A. I don't believe so. I don't know for
sure.
Q. Did they describe to you their plans
for developing the property beyond showing how
they were going to acquire the lot, where the lot

1

front o

A. It is a copy of the purchase and sale

3

agreement that I signed.
Q. Is that a tnJe and correct copy?
A. Yes.
Q. ln that agreement, does it require you
to pay certain sums of money?
A. It did, yes.
Q. Can you show me where that's required?
A. Not immediately. It's on -- is that
page 20? Page 3 of 7.
Q. And what does it require?
A. $100,000 to be deposited in Sun Valley
Brokers, LLC Trust Account on or before June 8,
nonrefundable, an additional $400,000 to be
deposited into Sun Valley Brokers, LLC Trust
Account, nonrefundable, and a total amount of
$900,000 to be released to seller on or before
June21st,2007.
Q. Released what date in June?
A. June 21st, 2007.
Q. When was the 400,000 to be paid?
A. It does not list a date.
Q. Okay. l think it's in the addendum.
I've handed you Deposition Exhibit 2.

4

5
6

1
8
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10
11
12

13
14
15
16

11
18
19
20
21
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25

Page 10
was, that type of thing?
A. No.
3
Q. Did they identify the location of it?
4
A. They did identify the location of each
5 unit.
s
Q. But not the actual physical site in
7 Ketchum where it would be built?
8
A. We went to the property. I knew where
9 the house was going to be located.
10
Q. Okay. So the property had been
11 identified at that point in time.
12
A. Yes.
13
Q. All right. But you don't know if they
14 had purchased it yet or not?
15
A. No, I don't know.
16
Q. So after your preliminary discussions
11 you've already testified to, what happened next?
18
A. I agreed to purchase the house. I went
19 to Stacey's office and signed the agreement and I
20 gave her a check for $100,000.
21
Q. And that was at Stacey's house?
22
A. Stacey's office.
23
(Deposition Exhibits 1 through 11
24 marked for identification.)
2s
Q. BY MR. STONE: You have Exhibit 1 in
1

2

u. Can you identify that?

2

Page 12
Can you identify that.
A. Addendum A, Reservation Addendum to
3 Purchase and Sale Agreement Entered Into Prior to
4 Completion of Improvements.
s
Q. Was that signed the same date as the
6 purchase and sale agreement?
1
A. Yes.
8
Q. What date were those signed?
9
A. June 7th, 2007.
10
Q. Why were there two documents prepared?
11
A. I believe, and l don't remember
12 clearly, because my deposits were to be released
13 and not held in escrow.
14
Q. Why would that require two documents?
15
A. I don't know.
15
Q. Did the addendum require an additional
17 down payment?
18
A. Yes.
19
Q. And where does it require that?
20
A. Page 2. It asks for a third deposit.
21
"Buyer shall on or before November 1st, 2007 pay
22 to or deposit as additional earnest money in part
23
payment of the purchase price $250,000."
24
Q. That was on or before November...
25
A. 1st, 2007.
144
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Page 13
Q. November st. And when was that money
2 to be released to East Avenue Bluff?
3
A. As far as I know, immediately.
4
Oh, here it is. "The third deposit
5 upon payment by buyer shall become nonrefundable
s and shall be immediately released to seller."
1
Q. After you signed the contract, do you
8 know when they started construction?
9
A. I believe it was in the fall. I don't
10 remember for sure.
11
Q. Between the time that you signed the
12 contract and the time they began construction,
13 did you have any further conversations with the
14 Rutherfords?
15
A. Only about interior finishes.
16
Q. How many conversations did you have
11 with them?
18
A. Maybe two. The Rutherfords are people
19 I see socially. We have friends in common. So
20 it wouldn't have been a
21 sit-down-and-talk-about-it sort of conversation.
22 It would have been casual, in passing,
23 How-is-it-going kind of conversation, and it
24 wasn't until we began construction that we would
25 sit and meet and go over details.
Page 14
Q. Okay. So you began construction - you
2 think it was in the fall of 2007, but you're not
3 sure.
4
A. Right.
s
Q. And after they began construction, when
6 was the first sit-down meeting you had with them
1 regarding the property?
a
A. The building would have been framed, so
9 I'm guessing that would have been -10
MS. WYGLE: Don't guess. You can
11 estimate, but don't just guess.
12
THE WITNESS: Okay.
13
I would think it would have been
14 sometime during the winter.
15
Q. BY MR. STONE: Do you have any records
16 that would help you identify the dates?
A. No.
17
18
Q. No diary of any kind?
19
A. No.
20
Q. No computer notes?
A. No.
21
22
Q. So would it have been early winter or
23 late winter?
24
A. I would think February or so.
Q. After Christmas?
25

Page 15
2
3
4
5
6

1

8
9

10
11
12

13
14

1s
16
11

18
19
20
21
22
23
24
25

2

3
4
5
6

1

8
9

10

11
12

13

14
15
1s
11

18
19
20
21
22

23
24
25

/'~ es.
So the first real sit-down meeting you
had with Rutherfords was after Christmas. Was it
still in 2007, or was it 2008?
A. That would be 2008.
Q. So it would have been in January?
A. More or less, yes.
Q. And where did that meeting take place?
A. It would have been at the new house.
Q. Was anybody else present?
A. Probably the contractor. He would be
in and out, but he wasn't part of the meeting.
Q. What was the state of construction at
that time?
A. The house was framed, the geothermal
was in, the windows were in. It was tight to the
weather. It was cold, but not horrible. It was
tight to the weather.
Q. What was discussed at that time?
A. That's when we began talking about
finishes; what the handrails would look like you
know, we'd need to choose paint, we'd need to
choose light fixtures, we'd need to choose
plumbing! the sinks and faucets and things like
that.
Page 16
Q. How long did the conversation take
place?
A. Probably half an hour.
Q. When was the next discussion?
A. I couldn't tell you. I would stop by
the house periodically, Jack would be there, we'd
chat for a few minutes and move on. At that
point, the discussions were all about choosing
materials to finish the inside of the house, so
it wasn't specific meetings really. It was just
stop by, say hi, see what was going on.
Q. Approximately how many of those took
place?
A. Probably once a month.
Q. For how long?
A. Right up until November or so. At that
point, I think we had everything chosen.
Q. Okay. So you went from roughly January
of 2008 until November of 2008 dropping in
approximately once a month.
A. Yeah. It was exciting.
Q. And all of those discussions involved
just finish items?
A. Yeah. lneededtoanswerJack's
questions so he could make sure the COf'Urijctor

SUN VALLEY REPORTERS
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Page 17

had everything lin d out.
2
Q. And then what happened in I\Jovember?
3
A. At that point, I don't think there was
4 anything left to choose. It was just a matter of
s finishing it, and then Christmas was coming and
6 it was busy. I think at that point, all the
1 decisions had been made.
a
Q. So what happened next?
s
A. That's when I started trying to find
10 financing for the house.
11
Q. Who did you go to?
12
A. Originally, I went to Union Bank of
13 California, which are the people who I do most of
14 my banking with, but because of the financial
1s situation at the time, their lending department
16 decided that they would no longer lend on homes
11 outside of the state of California. So then I
10 went to a mortgage broker here locally, Lila
19 Wagner, and she found the loan for me.
20
Q. Who was the loan with?
21
A. ING, ING Direct.
22
Q. Did you actually enter into a loan
23 agreement?
24
A. I did.
Q. Do you have a copy of that with you?
25
1

Page 19
1 home. hey sent an appraiser to my house,
2 appraised my home and were willing to loan me the
3 money using my home as collateral to obtain the
4
almost $2 million to purchase the East Avenue
5
house.
s
Q. Was that refinancing actually
1 completed?
a
A. Yes.
9
Q. Is that the loan you still have on your
10 Gimlet home?
11
A. It is. I returned a significant
12 portion of the money when the sale fell apart,
13 but it is -- that is still the agreement that's
14 in place right now.
15
Q. Was the transaction in tr1is folder the
16 one that produced the money that you would have
11 used to purchase the East Avenue Bluff?
18
A. Yes.
19
Q. Okay. We should probably copy this,
20 too, then.
21
MS. WYGLE: Okay. Is there anything in
22 here that involves your financing or is
23 confidential, do you think?
24
THE WITNESS: I'd like to go through it
25 real quickly.

Page 18
A. I have it in that folder.
MS. WYGLE: Randy, just for the record,
3 we haven't produced tr1is as part of your request
4 because you said related to the allegations in
5 the complaint, and so I don't think her loan
6 related to any of the allegations in the
1 complaint.
a
THE WIHIESS: But as I was going
s through paperwork last night -10
MS. WYGLE: I'm glad you grabbed it.
11
MR. STONE: You're brilliant.
12
Why don't we go off the record for just
13 a moment here.
14
(Discussion held off the record.)
1s
(Pause in the proceedings.)
16
Q. BY MR. STONE: I'm not going to mark
11 this as an exhibit, but I'm just going to ask you
1a to identify what's contained in this folder.
1s
A. To my knowledge, this is everything
20 that had to do with refinancing my present house
21 in order to obtain the loan to finish the
22 purchase of the East Avenue home.
23
Q. So you had to re-finance your existing
24 home?
2s
A. Yeah, ING would not finance a second
2
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MS. WYGLE: All right. We'll go off
the record for a second.
(Deposition Exhibits 12 through 16
marked for identification.)
Q. BY MR. STONE: I'm going to hand you
Deposition Exhibit 12. Can you identify that?
A. It's an addendum to the purchase and
sale agreement where I agreed to release $500,000
to the seller, nonrefundable.
Q. What was the date of that?
A. On or before August 30th, 2007.
Q. That was in August?
A. Yeah, 8-30, August 30.
Q. I thought you said the contract
required that money be released June 21st, 2007.
A. Where would that information be?
Q. That would be the purchase and sale
agreement, page 3 of 7.
A. On or before June 21st, 2007. The only
thing I can think of is that this addendum was
signed in June. I assume at that point that
construction was running behind. I couldn't tell
you for sure about the change in date.
Q. Handing you Deposition Exhibit 13, can
you identify th at?
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hat was left to be done?
A. It says that the buyer and seller agree
2
A.
They
were doing interior finishes.
the closing date to be September 13th, 2008 or
3
Q. They were what?
upon the receipt of a certificate of occupancy,
4
A.
They were doing interior finishes.
whichever is sooner.
5
Q.
How much was left to be done?
Q. When did you sign that addendum?
6
A. Probably 10 percent or less. I mean, I
A. October 1st, 2008.
1
never
directly talked to the contractor about the
Q. May I see that, please.
8
punch list but there were people in there
A. Of course.
s
working
on the house, painting, things like that.
Q. Thank you.
10
Q. Let's go back for a minute and make up
Can you identity Exhibit 14 for me.
A. Addendum number 3, the buyer and seller 11 some ground.
12
Just identify this for the record. Can
agree the closing date be February 6, 2009.
13 you identify Deposition Exhibit 3 for me, please.
Q. Addendum 2 set the closing date as
A. Consent to Limited Dual Representation
December 15th. Why was the closing date moved 14
15 and Assigned Agency.
back again?
16
Q. Did you sign that document?
A. The construction wasn't completed.
11
A. I did.
Q. I thought earlier you said that
18
Q. When did you sign it?
construction was complete in December?
19
A. June 7th, 2007.
A. No, I don't think I said that.
Q. Was that part of the contract bundle
MS. WYGLE: December '08 I thought she 20
21
with East Avenue Bluff?
said.
22
A. Yes.
Q. BY MR. STONE: Well, just so we clarify
23
Q. After you signed the purchase and sale
that, we were discussing your meetings with
24
agreement,
Exhibit 1, and the addendum,
Rutherfords.
2s Exhibit 2, did you make the $100,000 down payment
A. Right.
Page 22
Page 24
1 that was required by the contract?
Q. And you said you met with him until
2
A. Yes.
November of 2008, and then you said then it was
3
Q. I'm handing you Deposition Exhibit 4.
basically finished.
A. Oh, the decision-making was finished.
4 Can you identify that document.
We had chosen everything that I needed to choose
s
A. It's a check that I wrote to Sun Valley
that needed to be in the house, carpets and
6
Brokers, LLC Trust Account in the amount of
paints and light switches. And at that point
1 $100,000.
there was nothing left for me to decide on. It
s
Q. And when did you write that check?
just needed to be finished.
9
A. June 8th, 2007.
Q. The construction itself was not
10
Q. What did you do with it?
completed at th at point.
11
A. I brought it to Stacey's office.
A. It was not, no.
12
Q. And her office is the Sun Valley
Q. Okay. So as of the signing of
13 Realtors?
Exhibit...
14
A. On Sun Valley Road, Sun Valley. What
Can I see that, please?
15 is it? Sun Valley Brokers, yeah.
A. Um-hum.
16
Q. Was that check normally processed
Q. You signed Deposition Exhibit 14 on
11 through your bank?
December 15th, 2008.
18
A. Yes.
A. Um-hum.
19
Q. Handing you Deposition Exhibit 5, can
Q. And at that time, you scheduled the
20 you identify th at.
closing for February 6, 2009.
21
A. That is a receipt for $100,000
A. Yes.
22 deposited into Wells Fargo Bank to the account of
Q. Then on December 15th, 2008 was
23 Sun Valley Brokers, LLC Trust Account.
construction complete?
24
Q. And that represents the deposit of the
A. No.
25 $100,000check?
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Page 27

o. It's the same check

ou call this your agency account. Why
do you call it your agency account?
3
Q. Okay. Can you identify Deposition
3
A. That's how the bank refers to it.
4 Exhibit 6.
4
Q. Showing you Deposition Exhibit 8, can
s
A. This is a copy of my agency account at
s you identify that.
e Union Bank of California, statement from May to
6
A. This is a check I wrote to East Avenue
1 June 2007.
1 Bluff, LLC in the amount of $250,000 on November
a
Q.Anddoesthatshowthe$100,000check? a 13th,2007.
g
A. Same check number cleared on June 11th. 9
Q. Was that the third installment to the
10
Excuse me. It's not my agency account,
10 Exhibit 2 addendum?
11 it's my checking account.
11
A. Yes.
12
Q. Can you identify Deposition Exhibit 7.
12
Q. And you paid that directly to East
13
A. This is from Wells Fargo recording a
13 Avenue Bluff?
14 wire transfer, incoming transfer, in the amount
14
A. That was as requested.
15 of $400,000 to Sun Valley Brokers, LLC.
1s
Q. That didn't go through Sun Valley
16
Q. What was the date of that?
16 Brokers?
11
A. August 25th, 2007.
11
A. No.
1s
Q. Did you ever get a receipt similar to
1s
Q. Did you receive a receipt for that?
19 Exhibit 57
19
A. If I did, I don't have it. I don't
20
A. A receipt for...
20 recall.
21
Excuse me?
21
Q. Can you identify Exhibit 10 for me,
22
Q. Similar to Exhibit 5.
22 please.
23
A. No.
23
A. This is my statement from my checking
24
Q, That 400,000 was the second installment 24 account at Union Bank of California.
2s of the down payment required by the purchase and 25
Q. And what does that show?
2

number.

2

Page 26
sale agreement?
2
A. Yes.
3
Q. Then I think we agreed that that was
4 disbursed pursuant to Addendum 1 on August 30th,
s 2007.
6
A. I don't know the date that it was
1 disbursed, but I know I agreed to it
s
Q. Do you know why it wasn't disbursed
9 prior to that time?
10
A. I do not.
11
Q. Had anyone ever asked you about that?
12
A. No.
13
Q. I'm handing you Deposition Exhibit 9.
14 Can you identify that.
1s
A. This is a page -- a statement from my
16 agency account at Union Bank of California, and
111 on page 2 it shows a disbursement made in the
[ 1s amount of $400,000.
! 19
Q. Is that the $400,000 that represents
20 the wire transfer?
21
A. Yes.
22
Q. Exhibit 7?
23
A. Yes.
24
Q. Can I see that, please.
2s
A. (Witness complies.)
1

Page 28
A. That should show ...
2
It shows that my check number 1023 in
3 the amount of $250,000 cleared on November 14th,
4 2007.
s
(Discussion held off the record.)
6
(Deposition Exhibit 17 through 19
1 marked for identification.)
a
Q. BY MR. STONE: We had talked a little
9 bit about the financing that you were going
10 through to purchase the East Avenue Bluff
11 property. Can you identify Exhibit 15, please.
12
A. It is a Good Faith Estimate.
13
Q. What are the other documents in there?
14
A. Good Faith Estimate Provider
1s Relationship, Truth-in-Lending Disclosure
1s Statement, a letter from ING Mortgage Company,
11 Adjustable Rate Mortgclge Program Disclosure,
1s Notice of Right to Receive a Copy of Your
19 Appraisal Report, Servicing Disclosure Statement,
20 Privacy and Security statement, and a Notice to
21 the Home Loan Applicant that the lender must
22 disclose to me the score from a consumer
z3 reporting agency.
24
Q. May I see?
2s
A. And then it's my credit scores~ 48
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Q. I note tha one of the documents are
signed, referring to Exhibit 15. Was this a
proposal made to you?
A. Probably.
Q. Can you explain why they're not signed?
A. No.
Q. Approximately when was this proposal
given to you?
A. It would have been January of 2009.
January, or December of 2008.
Q. Actually, you're quite accurate.
January 12th.
A. We were getting really close.
Q. Was it after this proposal was made
that the issue came up about refinancing the
existing property, existing home?
A. No, this proposal was based on
refinancing my existing home.
Q. Can you identify Exhibit 16 for me?
A. A cover letter from Sun Valley Title
Company saying that they've enclosed the
following: Payment Coupon/Letter, Settlement
Statement, Re-finance Escrow Closing Instructions,
Note, Deed of Trust, Loan Closing Package,
Invoices, and Wired funds in the amount of
Page 30
$1,777,050.83.
Q. What's the date on that letter?
A. It's February 6, 2009.
Q. Are those the closing documents?
A. Yes, these are signed.
Q. And was that money actually disbursed
to you at that time?
A. Yes.
Q. That was 1,700,000 roughly?
A. $1,777,050.83.
Q. What account was that deposited in?
A. It was deposited into my checking
account in California, Union Bank of California.
Q. Can you identify Exhibit 17 for me,
please.
A. It's a statement from Union Bank of
California describing wire transfer activity. It
shows that same amount, $1,777,050.83 from Sun
Valley Company to my bank.
Q. Can you identify Exhibit 18.
A. It's a letter from Sun Valley Title
Company, and it identifies my escrow closing
agent. It includes commitment for title
insurance, commitment for title insurance.
Q. Do those documents relate to the ING
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loan?
What's the date on those?
A. January 12, 2009.
Q. So that was preliminary to closing;
correct?
A. Um-hum.
Q. You have to say "yes."
A. Yes. Sorry.
Q. I'm as bad as anybody doing that.
"Uh-huh."
Can you identify Exhibit 19 for me.
A. It's a settlement statement, settlement
agent name, Sun Valley Title Company, and the
property location is Gimlet Subdivision, Lot 10,
345 Wall Street, which is my current home.
Q. Did that relate to closing the loan, as
well?
A. Yes.
Q. Not to jump ahead, but when this loan
closed, was it secured solely by your existing
home?
A. Yes.
Q. Okay. You didn't rely on the East
Avenue Bluff property as collateral?
Page 32
A. No, they wouldn't even consider it.
They were only making loans at that point on my
existing home.
Q. Okay. Going back for a minute to
Exhibit 14, in that exhibit, which is the third
addendum, I believe ...
A. Um-hum.
Q. Is that "yes"?
A. Yes. Sorry.
Q. It refers to a Certificate of
Occupancy. Do you know if a Certificate of
Occupancy was ever issued?
A. There was a Certificate of Occupancy
issued.
Q. Do you have that?
MS. WYGLE: This -THE WITNESS: This does, but this does
not mention the Certificate of Occupancy.
MS. WYGLE: Fourteen doesn't.
Q. BY MR. STONE: Oh, I grabbed the wrong
one. Excuse me. It's 13.
Thirteen refers to the Certificate of
Occupancy.
A. Okay.
Q. You say that there was one i
d. Do

SUN VALLEY REPORTERS
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you have a copy o 1t?
A. I have a copy at home.
3
Did you ever receive a copy?
4
MS. WYGLE: Of a CO? I may have in
s that stack that got transferred. I'm not sure if
s I've seen it. I may have it, but 1
THE WITNESS: I do have a copy at home,
8 but I couldn't tell you the date.
9
Q. BY MR. STONE: Not even approximately?
10
A. Approximately it would have been the
11 very end of January or the first week of
12 February 2009.
13
MR. STONE: Can you send me a copy of
14 that?
15
MS. WYGLE: Yeah, I'm making a note.
16
Q. BY MR. STONE: Okay. So we're now into
11 February of 2009. The closing date is scheduled
18 for February 6th, did we say? February 6th of
19 2009. What happened at that point?
20
A. You'd have to find me a calendar so I
21 could tell you which day of the week that was.
22 At that point, the Special Olympics was up here
23 and I was at Dollar Mountain from 5:30 in the
24 morning until somewhere late in the afternoon
25 every day. So we were planning on actually
1

1

2

2
3

would
two.

THE WITNESS: It was either Monday or
5 Tuesday. It was the first of the week.
6
Q. BY MR. STONE: Had you had any
1 indication prior to that time that they were in
8 financial difficulty?
s
A. I think because the other units hadn't
10 sold that they were stretched, but I don't know
11 their personal finances. I don't know their
12 business finances.
13
Q. What I was wondering, was this
14 something that just was a shock to you, or did
15 you know that they were in trouble?
16
A. I knew that they were stretched, but I
11 had no idea this close to closing that they would
18 declare bankruptcy.
19
Q. How did you know they were stretched?
20
A. Stacey would say she was worried. You
21 know, the market had changed drastically at that
22 point. We were all worried, Everybody's
23 finances were kind of shaky at that point.
24
Q. So Stacey - how many conversations did
2s you have with Stacey about that?
4
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closing on whatever Friday occurred during that
week. My brain's not that good.
MS. WYGLE: And I'm not agreeing to
that.
MR. STONE: We're talking about
February 2009, and the 6th was Friday.
THE WITNESS: Okay. Is that Special
Olympics, or was Special Olympics...
All I remember is Special Olympics was
the week we were closing.
Q, BY MR. STONE: Okay. So you were going
to close on the 6th, you were working the Special
Olympics.
A. Yes.
Q. And then what happened?
A. Okay. On Monday I was working at
Special Olympics, and I did not hear my phone
ring because I had three phones and a radio and
the music was really loud.
I found out later through a man who was
also working who was the painter for this home
that the Rutherfords had called to say that they
declared bankruptcy. So I got that message on my
cell phone later.
Q. Trlis would have been on Monday, which

the 4th or the 2nd, 1st -MS. WYGLE: Six, five, four, three,
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A. One. Again, not a meeting, just in
2

passing.

Q. Did she ever tell you that they might
have to file bankruptcy?
5
A. No.
6
Q. Did they ever -- did she ever tell you
1 that they might not close the sale?
8
A. Absolutely not. No, we were planning
s on that. I think closing that sale was important
10 to them, too.
11
Q. At that point, was it the Rutherfords
12 individually, or also East Avenue Bluff?
13
A. I believe it was just the Rutherfords
14 personally. I couldn't tell you for sure.
15
Q. So you got the call on your cell phone.
16 You were at Dollar Mountain.
11
A. Yes.
18
Q. What did you do then?
19
A. I couldn't do anything. I had to stay
20 and work.
21
Q, When did you have a chance to do
22 something?
23
A. Later that evening, probably 8 or 8:30,
24 I called the Rutherfords at home to ask what the
25 details were.
150
3

4
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Pag€397

What we your doing at Special
1 confi
tial, okay? So anything Terry told you
I 2 Olympics?
2 as advice, you told him in that representation
3
A. I was the venue press chief for
3 you don't need to say.
4 snowboarding.
4
THE WITNESS: Okay. So then I'm not
s
Q. Venue press chief for snowboarding.
s sure how to answer the question.
6
Off the record.
6
I took the advice of my attorney.
1
(Discussion held off the record.)
1
Q. BY MR. STONE: I can ask you what you
s
Q. BY MR. STONE: So, back on the record, 8 decided and what you did, but I can't ask you
9 what did you do at 8 or 830?
9 what he told you to do. I can ask you what you
10
A. I called the Rutherfords at home.
10 told him, but you can refuse to answer it
11
Q. Can you tell me about that
11
A. Okay. I proceeded to hire a bankruptcy
12 conversation?
12 attorney in Boise.
13
A. I was tired and a little panicky and I
13
Q. Who was that?
14 wanted to know what was going on, and they
14
A. Joe Meyer.
15 indicated to me that D.L. Evans Bank was about to 1s
Q. Okay. So you had local counsel and you
15 foreclose on them, and I don't know if that was
16 had a bankruptcy attorney, and what were you
11 related to their personal things or this project,
11 going to try to do at that point in time?
18 but they said they felt that they had to declare
18
A. We were trying to negotiate a
19 bankruptcy first, and, believe me, I know nothing
19 settlement so we could bring this property to a
20 about bankruptcy, or at least at that point I
20 close and I could continue my efforts to purchase
21 didn't. So I don't know what kind of bankruptcy.
21 the house.
22 I don't know if it was personal or business. I
22
Q. Who were you trying to negotiate with?
23 have no idea. They just said "bankruptcy," and I
23
A. That's why I hired the bankruptcy
24 had a panic attack.
24 attorney, because at that point, I truly didn't
2s
Q. Did they tell you what their plan was?
2s know the answer to that question. If the
1

Q.
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A. Plan for...
2
Q. With respect to the East Avenue Bluff
3 townhouse.
4
A. At that point, no. I didn't know if we
5 could even make a plan.
6
Q. Did you ask them what they intended to
1 do?
s
A. They were talking to their attorney.
9 They had hired a bankruptcy attorney.
10
Q. Did they -11
A. I don't think they knew what they could
12 do at that point.
13
Q. Okay. So what was the next thing you
14 did with respect to the townhouse after that call
15 the night of Februa,y 2nd?
16
A. I called my attorney, Terry Hogue.
11
Q. Okay. And who was the attorney at that
1e point in time?
1s
A. Terry Hogue.
20
Q. What did you decide to do?
21
A. At that point?
22
Q. Yes.
2:i
A. Terry recommended -24
MS. WYGLE: Excuse me. Don't say
25 anything that Terry told you as advice. It's
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Rutherfords were in bankruptcy, I didn't know if
2 I could talk to them or whoever was involved in
3 the bankruptcy. This was all really new stuff to
4 me.
s
Q. So you begin a settlement negotiation
6 of sorts at that point in time?
1
A. Yes.
a
Q. How long did that settlement
9 negotiation continue?
10
A. Approximately till June 2009.
11
Q. Why did that negotiation end?
12
A. At that point, we weren't actually
13 negotiating. We were getting no information, we
14 were getting nothing to talk about. We were in
15 limbo. We were sitting there.
16
Q. Who were you negotiating with?
11
A. My attorney, Terry Hogue, had been
18 talking to the Rutherfords attorney, who was Jill
19 Eshman, as well as Lance Loveland at D.L.
20 Evans -- I believe that's his name -- and then
21
Patrick Guile (phonetic) was the Rutherfords'
22 bankruptcy attorney, and I'm not quite sure how
23 he fit into that picture.
24
Q. Do you know at this time whether East
2s Avenue Bluff ever filed bankruptcy? 151
1
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A. I don't kn w.
2
Q. So when you say ...
3
June of 2009 you said?
4
A. Uh-huh.
5
Q. You weren't getting information?
6
A. We weren't getting anywhere. There
1 didn't seem to be anything to negotiate. I was
8 still sitting there with an offer on the table to
9 complete the purchase, but we never got any
1 o response.
11
Q. So when you weren't getting a response
12 in June, what did you decide to do?
13
A. That's when I talked to Terry Hogue and
14 we decided that it was time to end th is contract.
15 At that point, I was paying $11,000 a month on a
15 mortgage payment for a property I couldn't
11 purchase and paying my attorney and getting
18 nowhere.
19
Q. Can you identify Deposition Exhibit 11.
20
A. This is a letter to Stacey Rutherford
21 from Jan Wygle to terminate the contract for the
22 purchase of the East Avenue property and asking
23 for the return of the $750,000 deposit.
24
Q. At that point, I note that it wasn't
2s Mr. Hogue that wrote the letter.
Page 42
A. Right.
2
Q. Why did you change lawyers at that
3 time?
4
A. Terry Hogue was conflicted. His
5 partner represented at least one of the lien
6
holders in there, and he also doesn't litigate
1 any longer.
8
Q. He doesn't litigate any longer?
9
A. No.
10
MS. WYGLE: That's correct.
11
Q. BY MR. STO~IE: And who was that
12 directed to?
13
A. Excuse me?
14
Q. Who was that letter directed to?
15
A. To Stacey Rutherford.
16
Q. Can I see it for a second, please.
11
A. (Witness complies.)
18
Q. Thank you.
19
After the first call of February 2nd,
20 2009 to Rutherfords, did you ever have subsequent
21 conversations with either of them regarding this?
22
A. Yes.
23
Q, And when was that?
24
A. I could not tell you dates. I know we
25 had a meeting at Jill Eshman's office with the

.,
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Ruth rfo.rds; Jill Eshman, Terry Hogue, and
2 myself. Stacey told me -- I don't know this for
3 certain -- that she had found another buyer for
4 all of the property and that they wanted to
s negotiate what she called a universal settlement,
6 whereas I could come in and complete the purchase
1 of this house, her investor could come in and buy
8 D.L. Evans Bank out, and at that point, I guess
9 it would the FDIC had taken over First Bank of
10 Idaho, so our conversations were based on this
11 supposed universal settlement where both banks
12 would be bought out, I would be able to buy my
13 house, and this other man would own all the land.
14
Q. Was that the last conversation you had?
15
A. With regard to this property, that was
16 the last meeting, yeah.
11
Q. Do you continue to be friends with her?
18
A. I see her socially on occasion, but we
19 haven't done anything, sat around and talked
20 about anything. She just asked me how things are
21 going every once in a while.
22
Q. So you're still in your house, then, in
23 Gimlet?
24
A. Yes.
25
Q. Do you have any interest in this house
1
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1
2

3

4
5
6

1
8
9

10

11
12
13
14

15
15
11

18
19

20
21

22
23
24
1

25

at all any longer?
A. Not at present. I just completed a
full remodel of my kitchen, getting new carpet in
January.
Q. We saw the addendum where you released
the original $500,000 to East Avenue Bluff. When
you paid the third installment of the 250,000, I
guess there was no need for an agreement to
release it, because that was paid directly to
East Avenue Bluff.
A. Yes.
Q. Okay. In your complaint in paragraph
28 ...
Do you have a copy of that that she can
look at?
IV1S. WYGLE: Yes.
Q. BY MR. STONE: Paragraph 28 is an
allegation of material breach. First you say it
did not timely complete all construction, did not
complete the lot subdivision.
Was the construction complete on
February 2nd, 2009?
A. I couldn't tell you specifically that
date. I know that they received a Certificate of
Occupancy, but there was still work to
one on

SUN VALLEY REPORTERS
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the house.
Q. What specifically was left to be done
3 on February 2nd, 2009?
4
A. There were still touch-ups going on
5 with the paint, there was some exterior stuff,
s they had to -- I guess that didn 1t count. They
1
1 had to move out all their stuff, but that doesn t
8 really count. There was a punch list, the
9 contractor's list of the remaining things to be
10 done.
11
Q. Had you worked with them on the punch
12 list?
13
A. No.
14
Q. Who prepared the punch list?
• 15
A. Rod Watson 1 the contractor.
16
Q. Was the property substantially
11 completed at that point?
1a
A. Substantially completed.
19
Q. You state that East Avenue Bluff could
20 not timely close the transaction. What do you
21 mean by that?
22
A. It means that once the Rutherfords
23 declared bankruptcy, I didn't see how they could
24 sell me the house. Once they declared
2s bankruptcy, they were speaking to attorneys, I
Page 46
1 was speaking to attorneys, and I didn't know how
2 you'd move forward to complete the transaction.
3 And l didn't know what kind of shape the title
4 was in.
s
Q. Had you seen any title reports at that
6 point in time?
1
A. No, I had no reason to look at one.
a
Q. Was that part of the negotiation or the
9 discussion at that time, the status of title?
10
A. That was a point that Terry Hogue and I
11 made, that I would not complete the transaction
12 unless the title were clear. The land was in
13 question. It hadn't been subdivided, it hadn't
14 been platted with the City. If I had closed, I
1s wouldn't have known what I owned or who else it
1s might belong to.
11
Q. In your paragraph 30 you make a
18 statement that prior to lending "the defendant any
19 money, D.L. Evans Bank required a copy of the
20 agreement, but how do you know that?
21
A. I'm not sure how to answer that
22
Q, Well, did you know D.L. Evans Bank was
23 loaning money to East Avenue Bluff?
24
A. That was the assumption I made.
2s
Q. Why did you make that assumption?
1

1

2

2

3
4

5

s
1

8

s
10
11
12

13
14
15
16
11

1a
19
20

21
22
23
24

25

1
2
3
4
5
6

7

a
e
10
11
12

13
14
1s
1s
11

18
10
20

21
22
23
24

2s

• Because when I gave Stacey that first
check for $100,000, she said she was going to
walk it around the corner to D.L. Evans Bank.
Q. So you assumed at that point that they
were getting a loan from D.L. Evans Bank?
A. I assumed. I don 1t know for certain.
Q. Did they tell you that the bank was
requiring a copy of the agreement?
A. They did not tell me that specifically.
Q. You said "specifically."
A. I just assumed that as part of any
loan, anything they could do to support an income
would be part of it, but that's my assumption. I
don1t know that.
Q. Okay. You made the statement that you
were informed that the plaintiff, and I'm
quoting, D.L. Evans, quote, 11 was informed that
the plaintiff had allowed or would be allowing
the release of all of the earnest money, totaling
$750,000."
How did you know that?
A. I believe it's in the notes that Jan
has.
Q. I beg your pardon?
A. I believe that it's in the notes that
Page 48
Jan has.
Q. Well, you testified that when you made
the 100,000 deposit that they told you at D.L.
Evans Bank, and then you testified that at the
point in time that you discussed the bankruptcy
with Rutherfords, they told you that D.L. Evans
Bank was about to foreclose on them.
A. Um-hum.
Q. Is that "yes"?
A. Yes.
Q. Did you have discussions between those
two conversations about O.L. Evans Bank?
A. No.
Q. So those were the only two
conversations?
A. Yeah, their relationship with D.L.
Evans Bank had nothing to do with me at that
point.
Q. They didn't ever discuss the financing
with you?
A. No.
Q. Are there any questions I should have
asked you that I haven't?
A. I have no idea.
MR. STONE: Off the record.153
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6

little bit, going oack to D.L. Evans, you did
know that Rutherfords were financing it.
A. Yes.
Q. And you knew that as early as when you

7

paid the $100,000 deposit.

4

5

I just made the assumption that that would have

11

something to do with putting this whole deal

12

together.

13

Q. Well, not specific to D.L. Evans Bank,

14

bul you did know that they were going to finance

15

it?

A. I assumed so.

17

Q. Early in the transaction?

18

A. Yeah, I assumed so.

21

22

23
24

25

I, LESLIE BENZ, being first duly sworn on my
oath, depose and say:
That I am the witness named in the foregoing
deposition, consisting of pages numbered 5 to 50, inclusive;
That I have read the said deposition and know
the contents thereof; that the questions contained therein
were propounded to me; that the answers to said questions
were given by me; and that the answers as contained therein
(or as corrected by me therein) are true and correct.

DEPONENT

16

19

: ss.
)

County of Blaine

walking the check around the comer to the bank.

10

20

STATE OF IDAHO

A. What Stacey said to me is she was

8

9

VERIFICATION

(Discu;~~~ held off the record.)
Q. BY MR. STONE: Just to clarify just a

2
3

Page 51

Page 49

SUBSCRIBED AND SWORN to before me this _ _ day
of _ _ _ ___, 2009.

Q. Did anybody from D.L. Evans Bank ever

talk to you?

A. No, I have never spoken to anyone at

NOTARY PUBLIC in and for the
State of Idaho, residing at

D.L. Evans Bank.
Q. You didn't know any of the loan

officers there?

My commission expires:_

A. I have never been in the office.

Page 52

Page 50
REPORTER'S CERTIFICATE

Q. What's your educational background?
2
3
4

5
6

A. I have a B.S. in economics from

County of Blaine

anything like that?

A. No.
MR STONE: No further questions.

8

MS. WYGLE: I have no questions.

9

: ss.

Q. You never had a real estate license or

7

10

ST ATE OF IDAHO

Stanford.

I, DIANE M. SHIPMAN, a Notary Public and Certified
Shorthand Reporter in and for the State of Idaho, do hereby
certify:
That prior to being examined, the witness named in
the foregoing deposition was by me duly sworn to testify the
truth, the whole truth, and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and thereafter
reduced to typewriting under my direction, and that the
foregoing transcript contains a full, true and verbatim
record of the said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 28th day of
December, 2009.

(Deposition concluded al 11 :23 a.m.)
(Signature requested.)

11

12
13
14
15

16
17

18
19
20
21

DIANE M. SHIPMAN, Notary
Public in and for the Slate
of Idaho, residing al Bellevue,
Idaho.
My commission expires: 10-29-14154

22

23
24

25
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[ Real Estate Purchase And Sale Agreement

I,n u ro hase p r1ce .,
ii)

2 , 743 , 500 • 00

Two Mlllloh Seven-Hundred Forty-ThraaThousand Five Hundred Dollars

I Buyer:

Leslie Benz. and/or Assign:;

i Seier:

Rutherforo' and/or Assigned to the development LLC "East Avenue Bluff, L.LC"

I

Property Address: 100 East Ave
Legai Description: Lot 4, Blk 41, Sublot 3A

City:

Stale: Idaho

County: Blaine

Ketchum

Buyer hereby offers to purchase the above described Property on the following terms and condltjons:

Terms The purchase price is payable as follows:
.
. .
.
·
$ 2,743,500.00
Cash, cashier's check, loan proceeds, or certified funds al closing, Including Earnest W[oney
$
Seiler Financing - See Financing Contingency "Other Financing Terms·
Other - See Financing Contingency "Olher Financing Terms'
$
$

2,743,500.00

Total Purchase Pri:;o - Nat including closing costs

Ear.nest Money $ 500,000.00
I
Five Hundred Thousand Dollars
To be Held By:
Other Remarks:
Evidenced By:
121 Listing Broker
~ Personal Check
See Acldltlcnal Terms
D Selling Broker
D Cashier's Check
0 Tille Company
D Promissory Note
Earnest Money to be cleposited in a trust account upon written acceptance of tnls Agreement by all parties.

Offer-Explrse On: Date: 06/0812007

Time: 3pm MST

Closing Date: October 1 2008 or upon receip; of certificate of occupancy, whichever
Possession Date:~ On cfosing date OR
Other:

O

Responsible Closing Broker f Office:
Responsible Closln9 Agency I Title Co:

·:r

Is sooner.
•'

Lane Monroe/ Sun Valley Brokerg, LLC
Amerititle

New construc:tlon er Recent Improvements:
If "YES", soe Standard Terms, paragraph 6, o: this Agreement.

YesrgiNoO

Inspection Contingency

Yes

'.

I

I 1)

O No~

This offar Is contingent upon Buye(s acceptance of the condition of the Property, subject to paragraph 7, below,
If Buyer does not object to lhe condition of the Property in writing on or before _ _ ("Inspection conUngancy
\
period"), pursuant lo paragraph 6, below, this inspection contingency sha 1be deemed released.
1) Buyer shall have lhe right lo, and is stron&tly advised to, conduct Inspections, tests, surveys and other studies
("inspections") al Buyer's sole cost to conl'lrm all information provided to Buyer, and 'to thoroughly Inspect the
Property.
Square footage verification: Buyer Is aware lhet any reference to the square footage of the !='roperly or Its
Improvements Is approximate, Alternative meithods of measurement and calculalion may vary slgnlflcanuy. 1r
square footage is material to the Suyer, Buyer must verify same during the Inspection period.
1) Wator Rights verl[icatlon: It ls strongly advised that the Buyer contact a knowledgeable attorney of the Buyer's
choice, experlencec: In water law, to advfse the Buyer of lhe validity, quality, and quantity of any water right
acquired wllh real estate described In this Agreement. Buyer must verify same during the inspection period.
1) Buyer to salecl own professionals with appropriate qualifications to conduct all ln$pecUoris and verifications.
1) Seller shall provide reasonable ~cc ~s for suc.h lnspeclions; Buyer shall Indemnify Seller and hold Seller
7
harmlass from all Injury, loss or hab1hty\ regarding such Inspections.
1)

.,

"

ln•pec;;llon Col'\tlngeney - Conlinued
Doc::um,nl i S\JB-SR-07 -04

Dall! of Dccument: 06/03/2001

G[Z/

Seller, Initials~. Dek
07
Seller's Initial, __ D11\e _ __

Page 1 ol 7

EXHIBIT
DEPOSITION

EXH\B1T

I

;
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Continued
1) THIS INSPECTION CONTINGENCY MAY NOT BE USED BY BUYER TO OBJECT TO ANY MATTER OTHER
THAN A MATERIAL CONDl1"I0N OR DEF'ECT UNKNOWN TO BUYER AT THE 1'IME THIS AGREEMENT
WAS SIGNED.
B) If Buyer objects to lhe condition of the Propsrty, Buyar shall, prior to the expiration of lhe Inspection conlingency
period. give one of the following written notices lo Seller:
.
.
.
A. Notice or the previously unknown maleria! condltlon(s) and/or defect(s) to which Buyer obiects and daclaring
this Agreerne1r! null and void, in Which case the Earnest Money shall be refunded to Buyer {less any unpa'id
expenses incurred on behalf of Buyer purrnant to the 'Casis To Be Paid By" section); or
B. Notice of the pravlously unknown mat2irial condition(e) and/or defect(s) to which Buyer objects and Buyer's
desired remedy shall be set forth on a Cor1tlngency Release form, in which case this Agraement shall remain in
effect, subjecl to sub-paragraph C, below,
·
c. Upon receipt of notice under paragraph 8, .;bove, Seller 5hall have_ business days to give Buyer written
notice (by signing \he Buyer's Contingency Release form) thal Seller will correct such condilion(s) and/or
defecl(s) prior to closing. II Seller does nol sign the Buyer's Contingency Release form, Buyer may, within
business days following Seller's notice period, above, release the contingency in writing, or this Agreemsnt shall
be null and void, In which case the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to lhe "Ccsts To Be Paid By'' e;ection), Buyer's closing of the !ransaclion
shall constitute acceptance of the condition of the Property, unless otherwise stated In writing signed by both
parties.

tru,pi=ction Contlnaency -

Le 11d•Based Paint Disclosure/ Contingenci• The subject Property is "Target Housing' (bull\ pnor to 1978)
, regarding lead-based paint and/or lead-based paint hazards: Yes
No Qsi. If "YES", Buyer shall be provided wilh.

D

Seller's completed and signed "Disclosure of hformatlon and Acknowledgement: Lead-Based Paint and / or LeadBased Palnl Hazards" ("Disclosure") and a copy of the pamphlet "Protect Your Family From Lead In Your Home'
("Pamphlet") no later lhan _ business days following acceptance of this Agreement by both parties, and one of \he
following boxes must be checked:
Buyer shall have the unconditional right to cancel this Agreement upon receipt of Seller's Disclosure and
Pamphlet and shall be allowed not less than ten (10) days after receipt of these documents to conduct an inspection
for lead-based paint hazards. Should Buyer elect to conduct a lead-based paint inspection following Buyer's receipt ,
of the Disclosure and Pamphlet, a "Lead-Based Paint lnsp~ction Contingency Addendum" shall be attached hereto;
OR
,
Buyer hereby 21cknowledges receipt of the Disclosure and Pamphlel and hereby waives the right to conduct a
lead-besed paint Inspection.
·

D

D

Financing Gontin9ency
This offer is contingent upon Buyer securing the following financing:
Assume Exis~ng Loan:
D
New Loan:
D
Type of Loan:
Conv. O
FHA
Amount:
S
Maximum % Rate:
Fixed Rate
Years:
Maximum Points:
Institutional Lender

Yes

D
D
D

D No[gj_

VA
Adj. Rate
Private lender

D
D
D

I
Sl.l)'_er agrees to make a best effort to obtain wch financing and to make written application to the lender within
business days after acceptance or this Agreolnonl by both parties,

D Proporty must appraise a! no less thari thE1 purchase price.
D Prelim·1nary Approval: Buyer shall. on or before
provide Seller with a letter from Buyer's lender evidencing preliminary approval of Buyer's ability to qualify for the
loa~ amount and term5 set forth above, wbject only to such reasonable and customary condilions as the lendi:,r
typically imposes on such preliminary approval letters.
Ir Buyer has not released this contingency 11'"1 writing on or before
this Agreement shall terminate and the Earnest ~i1oney shall be refunded Lo Buyer (less any unpaid expenses
incurred on behalr or Buyer pursuant lo the "C~sts To Be Paid By' section of this Agreement).
'
\ Oocumenl II SVB-SR-C.7•04

Buy~r'~ lnllials

!

Dale ol Document. 06/03/2007

JO

Date [:;

-1-cn

Buyer's lnltlai5 _ _ D a l ! ~ - -

Seller's lnitIa13

4flt1.nnte ~~-1- Cl

Seller's ln1lials _ _ Dale _ __

Page 2 or 7
j

f\-e•I £stal, P.1r-:.hu, •r.CI S•/1. Agrnrnffll

sa,;
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S.:118 of Buyer's Propert~ Conti111:1t:! .. ~y

Of\10!2'.J

This offer Is contingent on the closing of a sale of Buyer's property located at:
Phone:

Listed with
Listing Agent:
If Buyar has not released this contingency in writing on or before

this Agreement shall terminate and the Earnest Money shall be rerunded to Buyer (less any ur.paid expen5es
incurred on behalf of Buyer pursuanl to tha "Cnsts To Be Paid By" section of this Agreement).

D

Yes
No~
Seller's Right to Accelerate Buyer's Contingency Releases
Should Seller receive another acceptable offer to purchase, prior to Buyer's contingencies being released, Saller
shall give Buyer written notice of such new offer. In the event the Buyer does not release all contingencies In writing
within_ business days after the receipt of such notice then this Agreement shall terminate and the Earnest Money
shall be returned to Buyer (less any unpaid expenses incurred on behalf of Buyer pursuant lo the "Costs To Be Paid
By" section or this Agreement). In the event thei Buyer does release the contingencies, the Buyer shall proceed lo
purchase the Property under the remaining terms and conditions or this Agreement, notwithstanding that the terms of
the new offer may be more or less favorable.
Yes

Other Contingencies

O No [gl_

See Addendum(s)

D

If Buyer has not released this/ these conlingency(ies) in writing on or berore

this Agreement shall terminate and the Earnest Money shall be refunded lo Buyer (less any unpaid expenSElS
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).
Yes~ No

Additional Terms

O See Addendum(s) ~

'

1) See Addendum 'A'
2) Seller is assigning this contracl to the development LLC, East Avenue Bluff, LLC on June 11, ZOO?
3) Selling agent is an Idaho licensed real esli:1le broker and is related to the developer.
4) $100,000.00 (One Hundred Thousand Dollars) to be deposited in Sun Valley Brokers. LLC Trust Account on or
before June 6th, and is non-refundable. An additional $400,000.00(Four Hundred Thousand Dollars) to be
deposited lnlo Sun Valley Brokers, LLC Trust Account non-refundable, and the total amount or S500,000.00 (Five
hundred Thousand Dollars) lo be released to Seller 011 or before June 21, 2007

lli_

1--! i_\r

Document# S\/B-SR-07-04

Buyer's Initials

Dale ol Docum.n\: 06/03/2007

Buyer's lnltii,15 _ _ Dale _ __

D9le· l.1··

Sefier's l n i t i a ~ D2\a (,,/-,/,,

s.. ll2r', lnill,ls _ _

• I

I

7

'

Da1e _ __

Pag~ 3 of7
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lnclucied Items (In addition to S,,

Costs To Se
Paid By
Buyers
Sellers
Share Eaually

Appraisal\ Standard Closing
Title Ins. Escrow Feo

ll

NIA

D
D
D

See Addi. Terms

D

FAX No. 208-

F&R, P.A.

D
D
D

D
r,

Ex:cluded ltrm.

Assess

Well

ments

lflsp.

Seplic Septic
Othe~
Pumping
lnso.

lJ

D

n
n

D

0
[

P. 021

750

D

Sroker working with Seller
Broker's Name: Lane Monroe
Listirig Agent: Slacey Rutherford
Sun Valley Brokers, LLC
Brokerage:
Malling Address: PO Box 348D
City, State, Zip: Sun Valley, Id. 83353
Office Phone:
622-7722
Fax: 62:2-7127
E-Mail:
stacey@svbrokers.com

n

n

D

r1

D

n

D

r
D

D

Broker working with B~yer
Broker's Name: Lane Monroe
Selling Agent: Stacey Rutherford
Brokerage:
Sun Valley Brokers, LLC
Malling Address:
Cily, State, Zip:
Office Phone:
Fax:

E-Mail:

REPRESENTATION CONFIRMATION AND t,CK~WWLEDGMENT OF DISCLOSU~E
Chec:k one (1) box in Section 1 below and one (1) box [n Section 2 below to confirm that In th Is transaction. the brokerage(s)'
Involved had the following relationship(s) with the BUYER(S) 11nd SELLER(S),
· .

Section 1:
1
D The brokerage worki119 with th0 BUYER(S) is acting as an AGENT for the BUYER(S).
',
.
r&I The brokerage wor\Clng with the BUYER(S) i~ acting as a LIMITED DUAL AGENT tor the BUYER(S), without :in ASSIGNED

0
D

AGE:NT.
The brokaraga working with the BUYER(S) I~ :.ctlng as e LIMITED DUAL. AClENT for \lie BUYER(S) and ha, ?in ASSIGNED
AGENT acting solely on behalf of the BUYER(S).
The brokerege working with the BUYER(S) i, acting as a NON AGENT for !he BUYER(S).

Section 2:
D The broker11ge working with the SELLER(S) Is acting :a .an AG ENT for the SELLER(S).
,
~ l'r,e broke1rage working with !he SELLER(S) is acting as a LIMITED DUAL AGENT for ttie SELLE;R(S), without an ASSIGNED

0
0

AGENT,
The brokerage working with lhe SELL.ER(S) Is .icling es a LIMITED DUAL AGENT !or the SELLER[S) end haa ~n ASSIGNED
AGENT ecling solely on behalf o! lhe SELLER(g).
The brokerage worKlni;i with lhe SELLER(S) is m:\lng as a NONAGE NT for th!! SE.L.~ER(S),

Each party signing this document c:on!irms lhal he has received, re::id and understood the Agency Disclosure Brochure adop\ed or
approved by !he Idaho real estate commission and has consented to the relatlonship confirmed ebove. In addition, each party
conflrrns !hat \he brokerage's agency office policy was made avalleble for inspection and review.
EACH PARTY UNDERSTANDS THAT HE; IS A "CUSTOMER' AND IS NOT REPRESENTED BY A BROKERAGE UNLESS
THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.

Standard Terms. All parties are advised to c:a.rsfully review the following:
1) Wlthclrawal of Offer/Counteroffer - By delivery of a written notice of withdrawal lo the office of the broker
working with the Seller or O!'feree (Whether Buyer or Seller), (A) Buyer can withdraw this offer al any lime prior t9 '
Buyer's receipt of Seller's written acceptance of \his Agreement, and (Bl an Ofleror (whether Buyer or Seller)·
may withdraw his Counteroffer at any \!me prior to Offeror's receipt of Offeree's writton acceptance of such
Counteroffor.
2) Closing Date - On or berore the closing elate, Buyer and Seller shall deposit wilh the closirig agency all funds
and instruments necessary to complete the sale. Closing means \he date on which all documents are either
recorded or accepted by an escrow agent and the sale proceeds are available to Seller. Taxes, insurance, ,dues,
assessments (using the last available ass~ssment as a basis), renl, inleresl and reserves, llans, encumbrancas ,
or obligations assumed and utilities shall be pro-rated as of the Closing Dale
,·
Standard Terms - Continued
i Documenl # SVB-SR-G7.Q~
Buyer') Initials
Dal~
1 ·0/
Seller'! Initials '?P.1P./.. D111e f.a/ 7
7
,.
~
''
Da\~ or Oocumenl· 06/0J/2007
Buyer'i lnili~li _ _ Dale _ __
Seller's Initials _ _ Da1e _ _ __
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In addition lo those listed may be Incurred by Buyer and Seller. Unless otherwis~ agreed
herein, or provided by aw or required by lender. Buyer shall purchase Seller's reserve account If Seller's 'oan Is
assLtmed.
4) Included Ile ms. If present al time of offer. all items attached, Including but nol limited lo, floor coverings,
!
attached televislon antennae, altached plumbing, bathroom and flghtlng rixlures, window screens, window
coverings, screen doors, storm windows, storm doors, garage door opener{s), lransmltter(s), exterior trees,
plants, shrubbery, wa:ar heatlng apparatus anc fixtures, attached fireplaces and free-stanc:!'1ng fire;:ilaces,
awnings, ventllatlng, cooling and heating systems, built-in and drop-In ranges (but excepting air other ranges),
any alarms (burglar, fire, etc.), fences and gates, fuel tanks, Irrigation fixtures and equipment, any and all waler
and water rights, and all ditches and ditch rights thal are appurtenant thereto shall b~ included in the sale unless
otherwise provided herein,
5) seller's Property Disclosure If requirec. by Title 55, Chaptar 25 Idaho Coda, Seller shall within ten (10)
calendar days after the execution of this A11reement provide to the suyer a "Seller's Property Dlsc[osure Form"
and Buyer shall have three (3) business days rrorn receipt of the disclosure report to waive or not waive !he right
to rescind the offer based upon information contained In the report, a copy of which shall be delivered upon
execution to Seller.
6) N&w construction or Recent Improvem1mts- Ir Residential Property Is newly constructed or has a recent
Improvement or over $2,000, 00, the Gene,al Contrador ls required by Title 45, Chapter 5, Idaho Code, to provide
certain disclosures to the prospective residenlic?I real property purchaser. lf applicable, Buyer should obtain such
completed forms from the General Contrac:tor,
7) Eiclstlng Loans· Within three (3) business days of acceptance, Seller shall provide Buyer with all Notes and
Deeds of Trust or other financing documenl:s to bo assumed or taken subject to. Within five (5) business days of
receipt thereof, Buyor shall In writing notify Soller or his/ her approval or disapproval of the terms of said
documents. Buyer's approval shall not be unreasonably withheld.
·
B) Definitions • ''Business Day" shall mean Monday through Friday, excluding Saturday and Sunday, and
excluding holidays as defined by Idaho Code, Section 67-5302. 11 Notlce{s}" shall mean a written document
specifying the necossary information. "Delivery" shall mean transmittal of information by mall, facsimile
transmission, courier, or hand dellvery, but shall nol mean a-mall, to the addresses stated herein. "Receipt"
shall mean possession of the item of information by the named recipient or within the office of the appropriate ·
broker. "Written Acceptance" shall mean recelpl of a document siQned and dated by all undersigned parties,
specifying a certain orrer or counteroffer. "Signed" shall mean a document containing the oriQinal, facsimile, or
photocopied sl9nature or a party, any ofw'-ilch shall be binding on the signatory,
9) Counterparts I Facsimile Transmlss lon - This Agreement may be executed in one or more counterparts, each
is deemed to be lhci original hereof, and all of which together constitute one and the s.arne Instrument. Facsimile
transmission of any slgned original documenl, and retransmission of any signed facsimile. transmission shall be
the same as personal delivery of the original. A! the request or either party, or the Closing Agency, the partie6 will
confinTI racs!mlle transmitted signatures by signing an origlnal documenl
10) St11t1dard Title ln:.urance The Seller shall w!thin a reasonable time a1'ter closing furnish to the Buyer a title
ln$urance policy In the smount of the purc:,ase price of the pr.ope(lY showing marketable and insurable title,
subject to the liens, encumbrances and dofecls elsewhere set out in lhis Agreement to be discharged or
.
assumed by the Buyer. Prior to closing the: transaction, the Seller shall furnish lo the Buyer a commitment of ti\le ·
Insurance policy showing the condition or the lite to said property, Buyer shall have either five (5) busln6ss diWS
from the receipt of the commitment or until twenty-four (24) hours prior to the closing, whichever rirst occurs, ·
within which to objecl to the condition of \he title as set forth in the commitment If th~ 8uy~r does not object, the,
Buyer shall be deemed io have ac:coplod the conditions of the title.
11) Extended and Other Coverage Title Policies -A standard pollcy of title lnsuranoe does not cover certain
potential problems or risks such as liens (I.e., a legal claim against property for payment or some debt or
obllgatlon), boundary disputes, claims of e:asement, and other matters of claims if they are not of public record at
the lime of closing. However, under Idaho law.such potential claims against the property may have oeccrne a
legal obligation befor2 the pu:chase of Iha home and may not yet be ol public record until after the purchase.
Title Insurance companies may be able to Issue an "extended coverage· policy for an additional pr~mium, In
addition to lhe premium !or an extended coverage lltle policy. there may be other costs involved, i.e., su;vey or
addlfional closing fees. Such a policy may protecl the Buye( against such problems. It is recommended that'lhe
Bu1er talk to a title insurance company at.out what ii offers in the way of extend2d covorage and omcr
coverages, thal may ba apprapriala. Only \he policy itself shows exac!ly what \ypa or coverage Is offered, so
contact a title comoany for particulars.

I
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12) Title Conveyance - Tltla of Saller is to ba conveyed by warranty deed, unless otherwise provided, and is to be
marketable and Insurable except for rights reserved in federal patents, state er railroad deeds, building or use
reslrictions, building and zoning regulations and ordinances of any governmental unit, and rights of way and
easemsnts established or of record Liens, encutnbrancas or defects to be di&charged by Seller may be paid out
of purchase money at date of closing No lit,ns. encumbrances, defects, except those which are to be discharged
or assumed by Buyer or to which tite is taken subject lo, shall exist unless otherwise specified in lhis Agreement
13) Oi,fault by Buy or -11 the Buyer defaults in the performance of this Agreement, Seller will have the option of (1)
accepting the Earnest Money as !iquidatad damages and this A;reement shall terminate; or (2) pursuing any
other 1awru1 right er remedy to which the Sciller may be entlt ed. which may Include specific performance. In the
case of option (1), Seller sha make demar:d fn writing upon the holder of the Earnest Money,·upon which
demand said holder shall pay from tho Earn~st Money any unpaid costs incurred by or on behalf of Seller and
Buyer related to the transaction, as set forth in the "Costs To Be Paid By" section above, and said holder shall
pay any remaining balance of the Earnest Money lo the Seller. Seller and Buyer speclncally acknowledge and
agree that if Seller elects lo accept the Earnest Money as liquidated damages, such shall be the Seller's sole and
exclusive remedy, and such shall not bo considered a penalty or forfeiture.
14) Default by Seller - It is agreed that if the title of sald property is not markelable, or cannot reasonably be made
so within twenty (20) business days after ni)tlce containing a written statement of detects is delivered lo the
Seller, or if the Seller defaults In the performance of this Agreement including Seller's obligations (I( any) lo
corrocl defects pursuant to Paragraph 8) C of lhe Inspection Contingency, the Buyer has the option of (1) having
the Eamesl Money returned to the Buyer and this Agreement shall terminate; or (2) purs.uing any other lawful
right or remedy to which the Buyer may be entitled, including specific performance. In the case of oplion (1). the
Buyer shall make demand in writing upon the holder of the Earnest Money. Upon such demand, and provided
there Is no dispute as to the Seller's default, said holder shall r~rund the garr,est Maney to the Buyer. Seller shall
pay for the unpaid costs incurred of title insurance and escrow fees, If any, and any unpaid costs lnCl..lfied by or
on behalf or the Seller and the Buyer related to the transaction, as set forth In this Agreement
15) lnterpleader- If a dispute arises as to Buyer's or Seller's deraull and entitlement to the Earnest Money, and
such dispute Is not resolved within ten (10) business days of a demand ror payment of the Earnest Money by the
Buyer or the Seller, the holder of the Earnest Money shall flle an lnterpleader action in a covrt of compelent
jurisdiction, and shall recover its attorneys fees and costs therefore, as provided by Idaho Code Section 5-321.
16) Attorney's Fe~s.-lf either party initiates or defends any arbitration or legal action or proceedings, which are In
any way connectad wlth this Agraament, the prevalllng par1y shall be entitled to recover from the non-prevailing
party reasonable costs and attorneys' fees including such costs and fees an appeal and in any bankruptcy
·
proceeding.
17) Risk of Loss - Prior to closing of this sale, al risk of loss shall remain with Seller. In addition should the Pr'operty
be materially damaged by fire of other cauae prior lo the closing, this Agreement shall be voidable at the option
of tlie Suyer. Buyer 5hall give written notice of intent to void the Agreement to Sel er or Seller's Agenl and shall
oe entitled to a full refund of the Earnest Money,
.
18) Entire Agreement- This Agreement contains the entire agreement of the parties respecting the matters herein
sel forth and supersedes any prior agreements or negotiations respecting such matters. No agreement.
represMlatlons, or warrant'ies Including, without l\mltalions, any warranty or habilablllty, not e:(pressly set forth
herein shall be binding en either party.
i9) Tlrne is of the Essence In this Agreement.
20) Agent Representations -The Agents representing the Buyer and Seller In this transaction relay information to
Buyers and Sellers that has been received from third parties. However, Agents do not make any represenlallons
regarding f\ooq plalr,, well ands, avalanche zone, na2.ardous waste, environmental or health hazards, .code
complianc;e, survey data, finished square footage, property size, zoning or other physical factors nor do the
Agents make any representations regarding law or taxatlon, unless specifically set forth ln writing in this
Agroement. The Buyer and Seller speclnc,illy waive. all claims egainst the Agents regarding any of thes.e matters
whch are not specifically included In this Agreement. It may be diligent and prudent for tne Seller and(or Buyer to
emplo!I the service;s of qualified lndepend~nt professionals who perform services or provide opinions regar:ding
these mailers:. and the Agents may, during the course of this transaction, identity such individuals or entitir:,s.
However, Agents are not warranling In any way the services or opinions provided by such individuals or entities, ·
and !he Bu'fer and Seller spsdftcally waive an'/ and all claims against the Agents regarding such identification.
Slandard Terms· Continued
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2i) FIRPTA -Tax Wlthholcifng at Cloalng -The parties agree that they shall rc1lly comoly with the Foreign
Investment in Real Properly Tax Aci ("FIRFTA"). If Se!ier Is not a 11 roreign person" undar FIRPTA, at closing,
Sellar shall sign an affidavit stating the same. If Seller is a "forei~n person" under FIRPTA, ai closing the Closing
Agen1 shall withhold from the sale procaedr, 1he appropriale tax amount and submit such amounl anc: any
required forms to the Internal Revenue Sertice. Sellar hereby Indemnifies and holds Buyer and Closing Agent
harmless from any and a I llability, lncludln£ attomey's fees, related to Seller's taxes under FIRPTA, or otherwise,
which indemnificatlM and hold harmless shall survive closing of the transaction.
THIS IS INTENDED TO BE A L.EGALLY BINDING CONTRACT. IF NOT UNDER.STOOD, THE F'ARTIES ARE
ADVISED TO SEEK THE ADVICE OF AN ATTORNEY.

In the event this form is received by electronic transmission and / or email, the parties hereto acknowledge that they
have nol changed or altered the content of this form template,

Buyer(s) Aeeeptance Buyer hereby acknowledges having read this Agreement in its entirety, including the Standard:
Terms, and having received a copy of this Agre.ement.
t8I 1 Addendum(s) attached
Buyer 1s Signature

x.___________
.Signature
Printed Name:
Les ie Brn/; ar.idtor Assigns
Physical Address: '34\ If~ dl ( r ·
Mailing Address: , '.P r) €1:>8{. 2,3·13 l3 ½f.l
City, State, Zip: k".r;rz:::vtvi,'1, ID ·
Home Phone: Xi6 1i.l., 944 Fax:
Buslnes? Ppone:~ il.ll · {<'fictax:

E-Mail:

lc..i:llC~(},:.(,t) uS·?' nd-

Printed Name:
Physical Address;
Melllng Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Fax:
Fax:

Seller(;) Aeceptance On the specified date, Seller acknowledges having read this Agreemenl In Its entirety,
Including the Standard Terms. end Seller herel)y approves and accepts \he offer to purchase e;et forth in the ebove
Agreement

~ "AS·IS 11

D

Subject to attached Counteroffer
Seller agrees to carry out all of the terms thereof on the part or !he Seller end acknowledges receipt of a true copy of
this Agreomcnl signed by all parties.
Seller's Signature

x___________

~·

L..

Si9n;1ture

Printed Name;
Physical Address:
Malling Address:
City, Stale, Zip:
Home Phone:
Busineas Phone:

E-Mail:

John R Rutherford and/or Assigns
25 Stone Bridges Rd
PO Box 2337
Sun Valley, Id. B3353
726-8168
Fax: same
.;50-9132
Fax: 726-3E;o7
jack2006@mac com
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Printed Name: f:Jrp1,ce:y O 12v·rn~o.t:.{) / mc•7-J.,.,.,,,,t.,
Physical Address: ~ -S "c>'~i....,:r;P-..,.:4 ~l--5 'llO
'Mailing Address: -po ~::.c: v:F::::i 7
City, State, Zip: 51..l,.,i \.'.;i<.r.,J...i:,,y ·:::r.:;,.') 'b-5:H,3
Home Phone: :?QS-72;:,,St:.<'5
F~x -rz_r..,.. ~if.:,1/
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ADDENDUM "A"

RESERVATION ADDENDUM TO
PURCHASE AND SALE AGREElVIENT
ENTERED INTO PRIOR TO COMPLETION OF IMPROVEMENTS
This Reservation Addendum w Purchase and Sale Agreement ("Addendum") is an
addendum to that certain Purchase and Sale Agreement ("Purchnse nnd Sale Agreement")
to be executed concunently berewith (the Addendum and Purchase and Sale Agreement are
i;o llecti vely referred lo herein as the "Agreement"), is made and entered into this _ day of
June, 2007 (the ''Effecth·e Date"), by a.nd between East Avenue Bluff, LLC, an Idaho
limited liability company ("Se l!er"), and Leslie Benz, an married ,,voman ("Buyer").
Document No. SVB-SR-07-03 Dated 06/03/07
Property address: 100 East Ave., Ketcbum, Id. 83340
Lot 3 Block 41, Sublot 3'A

RECITALS

A.

Seller is to become the owner of that certain real property described
and known as the East Avenue Bluff To,,.vnhomes [oc ated at l 00 and
l 20 East Avenue ("Property"), which upon acquisition of the Property
and completion of construction thereafter, shall consist of four (4)
detached Townhomes.

B.

Buyer desires to purchase from Seller one of the townhornes which
will be constructed on the Property which according to the Preliminary
Plat of the Tovvnbornes is legally described as Sub\ot 3A
("Townhome") located within Lot 3 of Block 41 Ketchum. Townsitc,
City of Ketchum, Blaine County, Idaho, and referred to as "HJ."

C.

Buyer Lmderstands that Sellei· shall use deposit proceeds to secure the
Property and tc, develop it with four to1.v1i.homes.

D.

Buyer desires to l'eserve and pure base the Townhome, and Seller

Poi;.1or1
1rJ;~.,)IJj tk,1,. R~•1sed ,,_~~:nuu• IV.F l~.dCIC
BE~Z.
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desires tD hold and sell the Townhome in accordance with the terms
and conditions set forth herein.

AGREEMENT
The 1,mckrsigncd parties bercby further agree as follows:
l. Reservntion; Purchase n.nd Sale, Buye1· hereby reserves and hereby agrees to
purchase the Townhome from Seller, and Seller hereby holds &nd hen:by agrees to
sell the Townhome to Buyer on the terms and conditions set forth herein and in the
Purchase and Sale Agree1i1ent, as amended and modified.

2. Purchase Price. Buyer hereby agrees to pay to Seller as the pi..1rchase price for the
Townhome the purcbasc price of $2,743,500 00, as set forth in paragraph 12
hereof, and subject to adjustment as provided for therei11. The purchase price is
to be paid as follows:
a),
Fin;t Depos[t, Buyer deposits herein and receipt is hereby
acknowledged •:if$100,000.00, paid [n part payment of the put·chase price;

b),
Sec.Qnj Deposit. Buyer shall on or before June 21, 2007, pay to or
deposit as additional earnest money in part payment of the purchase price
$400,000,00;
c).
Third Deposit. Buyer shall on or before November 1, 2007, pa9 to
or deposit as additional earnest money in part payment of the ·pnrchase
price $250,000.00·, and
d).
Final PavmenL The balance of the purchase price shall be paid on
the closing date which shall be designated in writing by Seller in
accordance with paragraph 6 hereof.
3, Nonrefunclable; No Interest on Deposits, Upo1, delivery of both tbe First
Deposit and the Second Deposit, such deposits sl1all become nonl'efundable, and
sh.all be released to Seller upon the simultaneous closing of the acquisition of the·
Property by Seller from a third party seller. The Third Deposit upon payment by
Buyer shall become nrmrefundable and shall be immediately released to Seller. Nci
interest shall be earned and/or paid on any of the deposits.

/'
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4, Construction. The irnprovements shall be constructed i1: Sl1bstan.tiE1l compliance
with tbe plans anci specifica1ions attached l1ereto. Seller may make minor changes
of the plans and specifi:::ations at Seller's discretion. Material changes of the plans
and specifications require Buyer's written approval.
5. Documents, Buyer has 1·evicwed and appl'oves the documents regarding the
Townhome attached h.ereto which include the following: topography plan,
preliminary plat, landscaping plan, floor plan, devations, measurement plan, and
ftnish schedule. Seller reserves the right to make minor changes in the documents
at Seller's discretion. Material changes of the documents require Buyer's \Vritten
approval.
6. Completion. Cornpietion ("Completion") of the Townhome shall be upon the
receipt of the Certificate of Occt1pancy and upon substantial comple1ion of all
common areas accessing the Townh.ome on Sub lot 3A, if any. Seller shall use its
best efforts to complete the Townhome on or about October 1, 2008, subject to
extension for delays beyond Seller's control. Seller shall give Buyer seven (7)
days written notice of the anticipated Completion. Closing shall be within seven
(7) days of Completion.

·'-----

7. Punch List. Buyer shall have three (3) days ~1pon Completion. to inspect the
Townhome with a rc:presentat.ive of Seller and to prepare a punch list. Buyer and·
Setler shall agree to ao a.mount necessary to asS1,tre completion of the punch list which
.vill be hdd in escrow and released to Sdlc:r upon Buyer's approval of punyb list
completion. Punch list \.York shall be completed within ten (I 0) days of closing.

8. Modificntions. Bllyer may propose to Seller desired modifications to the
Townhome. If the proposed modifications are lmaccr:ptablc: to Seller, Seller shall
notify Buyer. If acceptable to Seller, such proposed modifications shall bi:
considered as follows:
·
a)
The pr:iposed modification shall be submitted to the project
architect for review, comme!lt and, as appropriate, incorporation into the
plans and specifications. Th~reafter, Seller shall develop cost estimates for
the modifications .vhich shall be reflected in an amended pmchas~ price
\.Vhich shall be dc:[ivered to Buyer granting BL1yer ftve (5) business cfays to
accept or reject the modified plans und specifications a11d the amended

[nicial
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purchase price io writing. failure to so accept shall b~ deemed a rejection.
ExL1·as sl1all be the net cost of all additions B11d subtractions that tbe
developer (Seller) obtains from the General Contractor, plus ovel'head,
time, and contingency, plus 5%, No redesign fee shall be charged.
b)
Upon accepta11ce, the modifications shall be submitted for all
necessary plan checks, design revtev,; approvals and permits, and any cost
shall be reimbursed by the Buyer to the Seller, half at the commencement
of the changes and half at the completion of the changes.

9. Title Insurance. Seller shall provide BLlyer at closing the additional coverage of
Homeovmers expanded endorsement title insurance, insming Buyer age.inst any
mechanics liens.
10. Worrnntv. Seller hereby ,,varrants th.at the Townhome shall be free from all
material faults and material defects in the workmanship and material; thls limited
warranty ("\Yarrnnt:(') shall continlle unttl the expiration of,one year after the
lssmmce of the Certificate of Occupancy (the "Warranty Period"). The Warranty
shall be effective only upon Buyer providing Selle! vvith written notic~ of the
claimed material fault and/or material defect prior to the e~plration of the Warranty
Period. Buyer's sole remedy (in lieu of all remedies implied by law or otherwise)
against Seller in cann~ction \.Vith defects in the Townhome shall be to require the
correction of the material defect in material or workmanship. Notwithstanding the
foregoing, the Warranty excludes any remedy for damage or di:fect caused by
abuse, L)'l.odificatiOD.S not executed by Seller, improper or insufficient maintenance,
improper operation, or normal wear and tear and normal usage inclt.1ding without
limitation insufficient maintenance or care taking of the Townhome and its home
systems.
Seller will asslgn to the Buyer at closing all warranties Seller has received from the
mamtfacturers of tangible personal property, to the ex.tent such warranties are
assignable. If any warranty is unassignable, Seller agrees to submit in. its name
claims under the warranty on behalf of Buyer. Seller shall not be responsible for
the performance of any such manufacturer ,mder the manufacturer's warranties.

WITH RESPECT TO ANY FIRE, ALARM, OR OTHER LIFE-SAFEiY OR
SECURITY SYSTEM INSTALLED IN OR SERVICING THE
TOWL'iHO;\TE, SELLER'S LIABILITY UL'iDER THIS \.YARRANTY SHALL

.,
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BE LIMITED TO THE COST OF CORRECTING ANY DEFECTIVE
WORKMANSHIP OR REPLACING ANY DEFECTIVE MATERIALS. IN
SUCH SYSTEMS.

EXCEPT AS ST ATE.D IN THE FIRST PARAGRAPH OF THIS '
WARRANTY, SELLER MAKES NO WARRANTY OR REPRESENTATION
OF ANY NATURE, EXPRESS OR IMPLIED, INCLUDING, BUT NOT
LIMITED TO, THOSE OF WORKMANLIKE CONSTRUCTION,
HABITABILITY, DESIGN, CONDITION, OR QUALITY AS TO THE
PROPERTY UNDERLYING THE PROJECT, THE TO\-VNHO?-.-IE 1 OR THE
OTHER IMPROVEMENTS ON THE PROPERTY, AND SELLER HEREBY
EXPRESSLY DISCLAIMS ANY SUCH REPRESENTATIONS OR
WARRANTIES.

SELLER SPli:CIFICALL Y DISCLAIMS, AND BUYER SPECIFICALLY
RELEASES SELLER FROM, ANY LIABILITY OR INCIDENTAL OR
CONSEQUENTIAL DAMAGES TO ANY PERSON OR THE TOWNBOME
OR ANY OTHER REAL OR !'.ERSONAL PROPERTY RESULTING.FROM
A DEFECT.

SELLER MAKES NO REPRESENTATION OR WARRANTY
CONCERi'HNG Ar-;Y GEOLOGICAL OR ENVIRONr-i·IENTAL lVIATTERS
AND
SPECIFICALLY EXCLUDES GEOLOGICAL : AND.
ENVIRONMENTAL MATTERS FROM ANY WARRANTI'E:s· GIVEN
UNDER THIS AGREEMENT.

11. The Seller Is The Developer Of The Propertv. The Seller shall hire an Idaho
Licensed General Contractor to construct the improvements to the property and
that Contractor shall provide required disclosures.
12. Purchase Price. Tht price at contract is $2,743,500.00 whlch is based On 3,540
square feet @ $775 .00 per square foot. The size of the Townhome rnay be
modified between 3500 square feet and 3,900 square feet. Upon the issuance of
final plat approval by the City, the ptirchase price shall be adjusted based upon the
fLnal measurement of the square footage by Setler as measured from t~e exterior
face of the stud of th~ building or the foundation in the event the stud is within the
found~tion, and not including the garage or the chimney. The calcuiated squa:re
footage shall be multiplied by S775 .00, and subject to further adjustment, per

If_

lnitia\J±2_

Pi\~: ~ o r.s
lf/)1\·rJliJ C?,,:nz Rnised :¾Jdei1d11~1!.·\F49,aoc

BE~:2

167

AUG/ l 8/2009/TUE 12: l 7 PM

F & R, P.A.

P. 030

FAX No. 208-

paragraph 8(a) above, ro establish the final pmc:hase price of the Towuhome
11 Default.

l3. l Bv Seller. If Seller defaults in the perfonna:1ce of this Agreement, Buyer's
sole and exc\\.1sive remedy shaJ be th.e termination of this Agreement by written
notice to Seller and escrow hoider, and the re1urn of all deposits made hereunder,
excluding any interest thereon, and Seller shall pay the co:.ts of cancellation of
title insuran.ce, if any, escrow fees, lf any, and such attorneys' fees, expenses and
costs as permitted in the Pmchase and Sale Agreemenr, if any. Buyer shall not be
entitled to seek damages or specific performance against Seller or escrow holder.
13.2 Bv Buver. If this transaction fails to dose on or before the closin.g date
becattse of an event of default on the part of the Buyer, Se Her shall be rel~ased
from Seller's obtigatic,ns hereunder, a.nd Seller's sole and ex.elusive remedy shall
be the term'inatton of this Agreement by vvritten notice to Buyer and escrow holder
and the retention by Seller of all deposits previously made by Buyer and released
to Seller purn.,ant to this Agreement, together with such attorneys' fees, expenses
and costs as permitted under this Agreement, if any. Seller shall not be .entitled to
seek damages or specific performance against Buyer or escrow holder.
IN THE EVENT OF SUCH A TERl\ilNATION, BUYER AND. SELLER

AGR£E THAT THE ACTUAL DAMAGES \VHICH SELLER WOULD
SUFFER AS A RESULT OF SUCH DEFAULT A.RE EXTREMELY;
DIFFICULT AND Th'lPRACTICAL TO ASCERTAIN AT THIS TIME
INASMUCH AS IT IS DIFFICULT TO EVALUATE THE DAMAGES TO
SELLER BY TAKING !HE PROPERTY OFF THE MARKET PURSUANT
TO THIS AGREEMENT FOR AN EXTENDED PERlOD OF TIME:
ACCORDINGLY, BUYER AND SELLER AGREE THAT IF THE
ESCROW FAILS TO CLOSE. BY OR ON THE CLOSING DATE
BECAUSE OF AN EVENT OF DEFAULT ON THE PART OF THE BUYER
HEREUNDER, THEN TH£ AMOUNT SPI:CIFIED TO BE RETAINED BY
SELLER REPR£SE'.'4'TS A REASONABLE ESTIMATE OF THE AMOUNT
OF DAMAGES FOR SUCH BR.EACH, AND lN THE OJ>INION OF THE
PARTIES DOES NOT CONSTITUTE A PENALTY OR AN INEQUITABLE
FORFEITURE.

14. No Assignment of Rights.

Buyer shall not assign Bt1yer's rights under ·this

P~1, 6 or6
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Agreement and the Escrow, incli1ding the reservation to pu1·chase the To,vnhome,
to any person or entity, without the prior ,\Titten consent of Se lier, wh.ich co1'1Sent
may be ,vithheld in the: sole discretion of Seller.
15. Monthlv Accounting. Sel\e1· shall provide a rnonthly accounting to 81.1yer with
respect to the costs and expense of the development of the Property until the
closin.g date, af1er whkb time no further monthly reporting shall be required.
16. Addendum and Purchnse and Sale Agreement. This Addendum ancl the
Purchase and Sale Agreement are to be read as a single doct1ment. All capitalized
terms not defined in this Addendl1m shall have the same definition as set forth in
the Purchase aod Sale Agreement. In the event of any ambiguity or inconsistency
bct\veen this Addendum and the Purchase and Sale Agreement, the terms of th.is
Addendum shall govern and control. ,
I,'

IN WITNESS \vnEREOF, Bt1yer has execLited this Agreement on the day and
year first w1itten above an.d Seller has accepted Buyer's ·offer a11d executed this'
Agreement on the date below written.

DA TED:

0 ,.

7

~

o7

/_0_7_

DA TED: __._V-+-/_7__
I

e

l11itia\JfL

I

BUYER:

\t~~

SELLER: Ea~nt~e Bluf_f,7LLC ,
By. :7/;(lfL ~ Stacey Rufu~rford,
Managing Member

P~~~

; 9r;

1~3V1l)J,[le112. f(t,,i;~(I Add~nilu~\S,"J'4Q.d,,c
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Consent to Limited Dual Represent2.tion and Assigned Agency
Tbe undersign~d b.a.ve r:ceived, read and uncbrstand the Agency Disc!o:mre Brochure.
The und.ersign~o· u.nderstand that the brokerage ip.vo\-ved in this.transaction may be
providing
rcprcs:ntation to both th.e buyer 1:.nd the seller. The undersigned ea.ch
understands that, a~ an agent for both buyer/diel'l.t and &ellcr/clien.t, a brokerage will be a
liruited dual agent of each client and cannot advocate on behalf of one client over
ai1otb.er, and canuot legally disclose to either client certain confidenti.aJ client io.fonnation
conctmiog price r.1egottatlons, tenns or factors motivating the buyer/client to buy or tho
seller/client to sell wttb.out specific written pe.n:nissian of the client to w~om the
mfom1.ation pertains. The specific duties, cbligattons Puid lirnttatiouii of a limited du.al
agent are contained i.n the Agency Disclosure Bro9bure a3 required by Section 54-2085,
Idab.o Code. The undersigned ea.ch und~:rstands that a limited dual agent does n.ot have a
duty ,of un.divid.ed loyalty to eith.er client.

,

___

The undersigned further acko.owledga that, to the extent the brokerage firm offers
assigned agency as a type of agency representation, individual sales associates may be
assigned to represent each. client to act solely on behalf of the client consistent with
appli.cable duties set forth in Section 54-2087, rdaho Code. I.nan assigned agency
situation, the designated broker (the broker who supervises the sales associates) will
remain a limited dual agent of the client and shall .have the dul:'J to supervise tb.e assigned
agents in the fulfillment of their duties to tb.eir respective clients, to refrain from
advocating on behalf of any one client over anotb.6r, a11d to refrain from disclosing er
using, without permission., confidential information of any otb.:::r client with whom the
brokerage has an agency relationship

ate.
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Buyer

Date

Seller

Date

Seller

Date
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SUN VALLEY BROKERS, LLC
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Slahtm•nt Number: 4720029.486
5/22/07. 6/20/07
Talu.rvic:e.e

STATEMENT

•.

OF ACCOUNTS
UNION BANK OF CALIFORNIA

SAN FRANCISCO PRIVATE BANK 472
PO BOX 513840
LOS ANGELES
CA 90051-384D

For 2-4-hour Aulomated Direcl Service

800-238-4486
800-8 26-7345 [TDD)
Representatives ore available
Fram 6 am to ) I pm

DEPOSITION
E~IT

To open additional accounts,
apply for loans, call your
banking office al 888-826-2669
or

CYl.4 M 2 I 0000

LESLIE LANIER BENZ

Visit us

PD BOX 2373
KETCHUM ID 83340-2373

at www.uboc.com

Thank you for banking with us
since 2006

SUMMARY OF ACCOUNTS
Days in stolement period: 30
Ending lialanc:a
Beginning balance
Additiom
Svblmcliom
on 6/20
Ovr,/i{ying lx,k,n~ _ _ _ _ _.,;:.;on"-'5,../2==2'-------'-"=:;.;.:;...-----=-===--------=..;:

Deposit Accounts
Regular Checking

$

-140,049.00 $

140,000.00 $

3,220.99 $

$

3,171.99

4720029486
Advance,

Beginning ha/one•

0.00 $

$

Cash Reserve Line of Credi!

Ending bolorn:e

P~ent,

ond eradih

and charg11

onS/22

Credit Line

on 6/20

-0.00 $

0.00 $

0.00

4720029.486
'----- ltEGULAR CHECKING SUMMARY
Balance on 5/22

Account Number:

$

4720029486

3,220.99

140,000.00
-140,049.00

Addi lions
Subtraclions
Checks

-140 049.00
$

Balance on 6/20

3,171.99

27,884.39

$

Statement Average Ledger Balance

We waived your service charge this stclemenl period.

Aclclirions
Checks

o..,.

De,eriplion

6/8

UNION BANK TRUST UNION BANK CCD

Number

1016

Dole

6/11

Amount

Amount

Ref.ranee

25858245

$

CASH RESERVE LINE OF CREDIT SUMMARY
Balance on 5/22

57201688

N94 l 23.4979

100,000.00

140,000.00
_______ Amovnl

Number

Dat•

li.tferenea

1017
Total

6/19

04B5679B~$_ _ _4"""o...,.o__
49__.oo
__

$

140,049.00

Accounl Number:

$

0.00

0.00
. 0.00

Advances end charge~
Poymenti end credils

Balance on t,/20

$

0.00

$

0.00
0.00
0.00

Creclit Line
Limit
Available to borrow
Billing cycle

ANNUAL PERCENTAGE RATE
Past Due Amount

Current Due Amount

Total Payment Due
Billing cycle closing clai.

$

6/20/07

$

4720029486
2,500.00
2,500.00
18.00%
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8 A, A,~ C £ YOUR

Ct-< f:

;/Q/emen/

liov,, been

,r,corded ,n yoc•J

01

::her.kbo,,k

y

F.lller lhe r11d1n9 Balnrn:e f,c,m pnge I oi
y()lJI

ln co:;.e of error~

CK BOOK

Befnre ,-011 he!Jin, rnoke s,:te tho! all •he l•nn,acl,ons ,.::,/ie.::1ed on yow

E R R o R RE $ O
,:: E D

l U T I r:, ri t,/ c I I C E A N [)
B I l t l HG R 1 H i :, 5 t.J /'1i MAR
C o n s u m e r C u " I o ni e ,. :, , 0 11 I y

•."<.

:,lah~ment

qvesliot1S aboul y·cvr ..:_;lectri,nic lronsf~,·s

relepil~1ne us. 01 1h,;-: mtt"'be1 µrin1ed 1 m puge !

f_J,

yl:-ur -,101emen!, or "'"'nte

2 -·------·--

us at·

En 1er ar:y 1:;ddi11,:.q~ ld1~p,,1~i!1 \:tnd credll~l
lhot are nol ,hown on

your

,-,1otemen1

Union Bank of California, N A.
ATM Eiro1 Resol!Jlinn Depurlir,enl, 2-960- lE

PO Box fl5i35
San Diego, CA 92 i 86.5 13.5,
as soon 01 you can. ii you think yot1r "latP.men 1 nr '[·ce•F.I is wrorig or if
you 1,eed morf: informalion abou 1 r1 trc111sfer 01, the 51i1 1emcnt o: receipl.

\Ne mus.I heor lruni /OU nc.1 \:Jle1 lhrJn 00
r.fi~~ wr:' scni y0u ihe r!RST
slatemenl on which the t~r1nr or pr,~-h1em apptKHeci

3 _ _ _ _ _ _ __

4

1) Tell us your name and riccounl n,;ll'her lif r:iny).
2} Dr.$r.ribe th"'; errrn t)r th,e l:011slJir y:'1,J r.1u: ~11~'.iur~ uUriut, ond expirii1, 05'
cleorly os you con why you believe ,1 i, in cr1or 01 why you r1<2ed ,nore

Add your er.lries from steps 1 ond 2

f 1ler any ,ublrncl1on, (ou1stundi119 checks,
AlM m /vlasl!,,Money pu;d1,.1>es trm1sfer1
1

oul, f')el. chorgr.s, nnd od1u'..tmenls! Iha/
ure nr)I 1hown on your slC1IBmenl

inlormo1i0n
3} Tell vs the dc,llar omounl of ti1(, ,u,1.1,,ci.,d rHror
We will in•,eshgate y,,vr comploinl ond crllfed cm~· error promptly. ii we
toke more than IO bvsineH doy, to df) th,;, 01 20 business duys if the

error concerns o new occm,nl npen less than 3 1 (loy;, we wi I cred ii your
the amount you think is 111 error so ,hot you will hove u~e of
the money during lhe hnie i! lohs us lo wrnplele 0t11 invesligoticm

occ;ounl ior

FAIR

CREDIT

REPORTING

We moy reporl information about ym•r occounl lo credit bureaus. Lale
payments, mr:,secl payments, ar otl111r ,J,,.foult\ nn your occount nv:1y be
'!!fleeted in your credil <cporl

FEDERAL

LAW

BILLING

RIGHT5

SUMMARY

In case of errors or queslions about your Cash Reserve
If you think your sl,:1tem,"11t is ·.v1,,ns1 or ,I Y')\1 need >nor\! inio1,nolion
obout o trrmrnciion ,in yc.,c,, :,tr.1lernrsnl, wr,ie u. on n seporote sh<'P.I ond
moil ii lo the odclr,,ss sh!:wr c;n lhe l,onl of your slriiemvnl os so<,n as
~.:a.tsjible. We m1.1,f1! hcor f,.-_:;.I.", y,:iu 1vJ k1h)1 ti•on <JU
-.,ht?r --.v,; ~r::·nl ,,,uu
the fir,1 slolPrnent on whic,h the errnr ()f problem oppercm"d You con
telephone u~~,

L~,1

'"'•1:!I '11.)I

;.,u:;h

r•)•JI

'':,1ht(!

Iii './'JU/

l,:!L:r,

!live ~11 the follow mg

11 Your

name

ond

occounl

n,,rnbm

2) The drilla, omounl oi 11,e :,,,,,p~·C!P.d e,, or
3} Desct'be lhe error ond e,ploin, 1f yc>u ,.·.m, vchy you b,,1,,~ve there i~ un
error. If you need more inlorrnalion, de;cribe the iletn yov are unsure
ob,wl

You d0 nr;l hnve lo pay m>,• !IITI(JtHll in qur :·~linn v1hi!e we ure
i,weshgoling. bul yo,, ore ubhgolr;d lo poy 1he porb of ym,r :,tolc,m-,nl
ihc1t ore nol in ·~·.,r!.st'.on_ \A/hil0 ·.,,,~ ·n,,.1;...,·-.-19cw: f<J•J1 1,1ur:Mion::.. ·.vi~:: connot

5 _ _ _ _ _ _ __

1epor1 you a~ dcli119uenl or lr;kp, nny oc1,011 lo co!le::I the uniounl y,;u

6 _ _ _ _ _ _ __

0

t:jill'l'~lior,

C As;; R E s E R v t: O u

I s r 1s ,·;

o 1>J

c

8 ;,

L .., M r: r

C A Lc

u L i.. , , o N

The hnonce i:hnr~~e be::.Jll'" l':.(·, the i:'Olf! rlie c!n:!ckin:;J ,;;vr.rdroft, or
advunce •s posled lo y-.>ur ,-.,,h RR.se•·ve Accour.l The balan,~e upon
which C [it\DfiC:C d1r:1~j;~ l;J i-,'ip, .~:d ':, ycui drnly uu!'..i(lf'ldinfj bnlnn(.P,
IS!T,c\udin~1 •."·111y .,;,p::-: 1,_i fi•1r;n,:,i
or '.101,s.f,:~r lini:1nrf: :-h.or,::io~ fhe

Total of subtrodiom

Svolract 1he omoun~ ;,, step 5 from the
amount in S113p 3

The omounl here shoulrl agree wilh the
b•.Jkrncf! ,n you, die,.H,,,d reg,.,,,,, If the

omo1;11ts don'! ugree ond you sv.specr o
bonk error, µleo,e ,mmedro1ely call

(11

wri1e u5..

lady uu!s!ond1nrj b1.Jl0Pc•_.. 1:.
t.i- i•rhi hr i•,'':Ji'i1~:~ ..v;;h
;i1 ')--!i ,:;pt-r:in.;i
ookmcn kxcl!Jdi~~1 ,1:!·,. •;,·-;-·,,<r! f;,.,, inc,,-,,· !,n:01:1> ·~·· 1rq1y.f~:r f,nonr:e
(ii<Jl'.J~.!>i :hJi·::PD :!I"/;
~ ,r .:
. 11 1·,· H

dny nncl ~ublroch19 nny ,r:ny11;e,1b
1her1:: is o pos1livt~ dud·r (.i,!:·,h:o(lH•·j

~·ni1·1!1(f:, 1h1? Gni Y
fl[,jf.1.J.JCE Ci V\~1: ·.r: \L· n:-1!:.) 1 ··q ::v_: 1 :_Jfn 11::n! by du.::
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StatamentNumber:4720029486
5/22/07. 6/20/07

IJ!SUI LANIER BENZ

,0.11aum .,...,..,...
...-iH,IOl.11-=

~=~v. n

1016

a...... """ lc,-s-07

P.k':sii'Hll ~-,lQr UJ.,Jrut~ /.:,mat
Is ,~,tll:}·r.)
[),.t hunJ,,d :lfirot iaod..rUi
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l\efor;>

ERROR

RU,OLUTIOM 1--lOTIC~ A~lD
CEDERAL BILLING R1c,HTS su,,.,MARY

;ir Consumer Cv;;1omers

yo,,

begin

moke

sure 1/,01 ol/ the lrr.,r,mct,ons

M,11emenl have bE,en •eccrded ,n 1ouc

Only

refls1cted on your

dwckbor.,k

Er>•er the Encl,ng Balance lrc,m page 1 of
y0u; 3.IOtemenl.

tn co>e of error'.,

oues-lit":in;, obouf 1tour electr•:>nic honsters
uit 01 the •1umbe1 pr 1n1ed on pu81::: l ,:t! you1 i:ilo1e111e:11l, or w1 i1e
01·

[rile, any ,·,ci;:id,c,n,. ['.lAposil;

or,d credils]

thal are nol shown on your slalemenl.

u~ ol
Union Bonk of CL11tfo1n10, t'l A.
ATM Error Re~olulion Oeporlm,ml, 2-Y661 E
P.O. Box 85135
Son Diego, CA 92186,5 135,

if

a, ~oon as you con,

y0u tri11k 'four slolemenl or rece,pl

is wrong or if

you need more information abou1 r:i lronsler on the s1olement or receip1.
We rnust 11ec1r from you nn loler llinn 60 dny, c:,flN we ,enl you 1he FIRST
,tolemenl on wlucl. the etror ,)' pwbh11 oppeo,crl

3 _ _ _ _ _ _ __

4

1) Tell us your nome ond account nombe, lif ony).
'iOIJ OI e unsul!e oboul, ond exploin as
dearly os you con why you bel,eve 1I is in error or why you 11eed more

Add your enlrie, from steps 1 end 2

Enter ony 1vblroction1 foulsl,ind1ng
A1 M o, Mo~1e1 Money purchmP.s, transfers
out" lees, ,:harges, and adjustments! 1hot
ore nol shown on your ;lo1emenl.

2) Describe !he error o, 1he lmr.,fe,

i nforma!ion.

3] Tell us. the dollm amount of the ,t1speLled error.
We will iovestigote your complaint and con eel any error promplly. 11 we
toke more !hon l O business days to do lhis, or 20 busine1s doys if the
emir con,,irm o new occm,n! Qpen !e,s thor, 3 I driy,, we will credil your
occounl for ihe ornounl you 1h,nl. ,; ,~let,,,. ,o 1hr;1I yrn, will hove u,e ,,I
the ffi1,,,1ri0y dur1n~J tl·w lin1•· :1 !::,Le·, 'J.~ Ir;_, (·, ,mplc~IP our ·n ,•e'll:go/it1n

FAIR

CREDIT

REPORTING
your accu,inl le) ,~1erlit bureaus Lale

We may reporl informDlion oboul
poyme:nis., mis.sud pr.,yrnent:i.

1.)1

other def(Julb on youi

<ic,:r.HJf)t

moy be

eflected in your credit reporl.

FEDE~AL

LAW

RICI-ITS

Btl~ING

S'J\<\M/.,RY

In case of errors or questions about your Cash Reserve

Ii

you think your ,lo1emont 15 w1ong or

if

you need mor,; inlo1p,,c,lion

sheel and
mail ii to lh,i oddre~s ~h<lwr. <>n !he front o! your sltJtemenl a, ',0011 o,
pm~ible. Wro mu,t hear h,n, i»:,u n,, \,te, llir.in U) doy, oh>?r we :,(?I'll you
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Wire Detall
a.i.,~i«: I ij~eD.w~ri 1.0..Llgi!J!ljo.c I ~Dk I W9LJntlaa I E~IUYlre9

Basic
Wire Transfer#
Status

070625-071'110
RECEJV5D 06/25/2007

Amount .
VV1re Type
Source
creaied on

$400,000,00 .

INCOMING FED·
INCOMING FED

00/25/2007 02:5epm

Beneficiary

·.._ ...

Beneficiary
Mc()Urrt/lBAN

7578017258

Reference#

FED 002892

SUN VALLEY BROKERS LLC

Originator
Originator

LESLIE B~NZ

343 WAfJ.. ST
KETCHUM, ID 83340

Account
Referen.ce #

DEPOSITION

E:z'arr

67-11320

Originator to Beneficiary

PROPERTY-PURCHASE BY LESLIE BENZ

lntormaijon

Bank ·
~@~ · ------~.
..
-----------------~-'

Beneficiary Bank

122000496

Originating Bank

UBOC SAN DIEGO TRUST 263
MAIL CODE S-225 ATTN:WIRE TRANSFER
530 B STR~ET
SAN DIEGO, CA 92101
2007062600025457

Orlgihator Reference #
Sending B~nk
Sending Bank Reference#

·: J • ~- ,:~ ..

2007062500025457
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NORTHERN

CALIF PRIVATE BANK· TRUST

Account Statement

350 CALIFORNIA ST, 18TH FLOOR
SAN FRANCISCO CA 94104 1302

C.

Statement Period
June 1, 2007 through June 30, 2007
AcC41llllf lt111nber

•

6700J10620

AT 02 006548 87623E 90 a~•3DGT

•

Ac.,,,•at N-,•
LESLIE S. BENZ. TRUSTEE OF THE
LESLIE S. BENZ 1979 REVOCABLE TRUST
OTO 2/~ 1979, AS AMENDED & REST AT ED
UNION BANK OF CALIFORNIA, NA,
AGENT FOR TRUSTEE

LESLIE LANIER BENZ
P.O. BOX 2373
KETCHUM, ID 83340-2373
•

II,, I, 1111ml I,, I111 II 111111, I,, 11, I, 111, ,I II I111 I,, 11, I11, II

Atco11nt Admi11i•trator

•

SUSAN ROGERS
415-705-7122

lnv111fnlent 111.n•g•r
SEAN MCGUINN

415-705-7543

Online Acc...
www.uboc.com/trustandcustody

•

Contents

C.

Overview of Total Account Value

Account Summary
Principal Portfolfo Summary
Unrealized Gain/loss Summary
Cash Transactions Summary
Asset Detail
Transaction Detail
About Your Statement

C.

Closing Value on 12/31/2006

$10,651.920.01

Opening Value on 06/01/2007

$10,879,682.89

Closing Value on 06/30/2007

$10,300, I IOJ7
(1519,SlZ. 1ZJ

Overview of Account by Investment Category
Y1111r cummt l'art/111/11 MiJr

%of Total Account

Marklll Valu•

D•11:riplian

II

1.77%

182,641.02

El

10.IOo/,

1.040,247.30

Funds

~
I:\::].

88.lJo/.

9,077.22t45

Equities

0.00%

1.00

100.00o/a

$1o,Jlll,110.77

Cash & Cash Equivalents

0th er Assets

Total Account Value

DEPOSITION

E!/BIT
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Slalllment Numb.r. 4720029486
10/23/07. 11 /20/07

OF ACCOUNTS
UNION BANK OF CALIFORNIA

SAN FRANCISCO PRIVATE BANK 472
PO BOK .!il:5840
LOS ANQELES
CA 900.!il-5&40

TeleHrvices9
For 24-hour Automateid DirKI Service

B00-238-4486
B00-8 26-7345 [TDDI

Representctives are available
6 am to 7 1 pm

DEPOSITION

ELlr

from

To open additional accounts,
or apply for loans, call your
banking office al 888-826-2669

CYl~ M 3 I 1000

LESLIE LANIER BENZ

Visit us at www.uboc.com

PO BDX 2373
KETCHUM ID 83340-2373

Thank you for banking wllh us
since 2006

SUMMARY OF ACCOUNTS
Days in slalamenl period: 29
Beginning balance

Deposit Accounts
Re9ular Checking

Qualifying lxJanr:e

$

____

Additiom
on 10/23
__:::..:....:..=;..._----------"===----

1,779.66 $

$

300,000.00 $

Suhtractiom

Ending balance
on I 1/20

-281,042.17 $

20,737.49

4720029486
Aclvcmce,

Beginning balance

an

0.00 $

0.00 $

$

Cash Reserve Line of Credit

Ending balance
on 11/20

P.r::anr.
cndir.

and diarge,

on 10/23

Cr-Mil Line

-0.00 $

0.00

.4720029-486

'

llEGULAR CHECKING SUMMARY

Account Number:

Balance on 10/23

$

Additions
Subtractions
Checks
Balance on 11 /20

$

-281042.17

20,737.49

We waived your service charge

Check,

96,003.58

$

Slalement Average Ledger Balance

Aclclitions

this slah,menl period.

Dat•

D..c,iplion

11/5

UNION BANK TRUST UNION BANK CCD

Num!..r

Date

R.F.renea

1022
1023

11/9
11/14

04672783
02841416

$

55648629 $

N941234979
Amount

26,042.17
250,000.00

Number

Dat•

1024
Total

11120 045769D6~$_ _ _.::;.,5,.,.,ooo=-=·o=o
$
281,042.17

Amount

$

$

0.00
0.00
-0.00
0.00

s

0.00
0.00
0.00

Creclit Line
limit
Available lo borrow
Billing cycle

ANNUAL PERCENTAGE RATE
Past Due Amount
Current Due Amount
Total Payment Due
Billing cycle closing elate

300,000.00

Accounl Number:

Advances and charges
Payments and credits
Balance on 11 /20

\

Amount

R•fer•nco

CASH RESERVE LINE OF CREDIT SUMMARY
Balance on 10/23

I

47200294B6

1,n9.66
300,000.00
-281,042.17

$

4720029486
2,500.00
2,500.00
1B.00%

11/20/07
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LUBOVISKI, \VYGLE, FALLOWFIELD & RITZAU, P.A.
ATTORNEYS AT LAW
SUITE 205 • THE STATION
460 SUN VALLEY ROAD
P.O. BOX 1172

KETCHUM, IDAHO B3340-1172
(208) 726-B219
FAX (20B) 726-3750

BARRY J. LUBOV!SK!
JANET C. WYGLE
ROBERT 1. FALLOWFIELD
LEE RITZ.AU

July 7, 2009
Stacey Rutherford, Managing Member
East Avenue Bluff, LLC
P.O. Box 2337
Sun Valley, ID 83353
Re: Termination of Purchase and Sale Agreement
Dear Ms. Rutherford:
This letter will serve as notice under the terms of the Real Estate Purchase and Sale Agreement,
Document #SVB-SR-07-04 dated June 3, 2007, and the Addendum thereto (hereinafter "the
Contract"), that the Buyer thereunder, Leslie Benz, rescinds and tenninates such Contract for
failure of consideration, failure to provide marketable and insurable title, and failure to timely
close the transaction. Demand is hereby made upon Seller and "escrow agent" Sun Valley
Brokers, LLC, for the immediate return of the sum of $750,000.00 in deposits made pursuant to
the Contract.
If such deposits are not returned to Ms. Benz immediately, Ms. Benz will file her lawsuit to
foreclose her vendee's lien upon Lot 3, Block 41, Ketchum, Blaine County, Idaho, pursuant to
Idaho Code §45-804, and to recover her attorney's fees and costs incu1Ted in such proceeding as
provided for in the Contract.
Your tmmediate attention to this matter is required.
Sincerely,
LUBOVISKI, WYGLE, FALLOWFIELD & RITZAU, P.A.

Jtµ~C,-~~
0!
6G
C. Wygle

cc:

Leslie Benz
Sun Va11ey Brokers, LLC
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Date of Addendum: oa13012001
[Addendum# 1
IThis is an ADDENDUM to the Real Estate Purchase and Sale Agreement, identified as·.
Document# SVB-SR-07-04

Page 1 of 1

Date of Document: 06/03/2007

Property Address: 100 East Avenue
Leslie Benz and/or Assigns

Buyer(s):

Rutherford and/or Assigned to the development LLC "East Avenue Bluff, LLC"

. Seller(s):
I

· The undersigned Parties herebv aaree as follows:
I Item #4 in additional terms on original Purchase & Sales agreement to be changed to reflect the following date:
· 1. Earnest money of $500,000 to be released to Seller, non refundable on or before 08/30/2007.

DEPOSITION
EXHIBIT

I

lei?-:

This ADDENDUM, upon its execution by both parties, is made an integral part of the aforementioned Agreement. In the event
• of any conflict or inconsistency between the provisions of this Addendum and the aforementioned Agreement, the provisions of
! this Addendum shall control in all respects.

: Buyer's Signature

Buyer's Signature

I

x____________
Signature

Date

I

Seller's Signature

...----='-----=::.---

~ -~ur
p;...ig

Seller's Signature

~D'7

Addendum SBR Fo,m © 2001 Sawtooth Board or Realtors

x____________
Signature

Date

185

Version 3 2 • C?l?nn~

Addendum# 2

Date of Addendum: 0913012006

This is an ADDENDUM to the Real Estate Purchase and Sale Agreement, identified as:
Document# SVB-SR-07-04
Date of Document: 06/03/2007

Page 1 of 1

Property Address: 1DO East Avenue
Buyer(s):

Leslie Benz and/or Assigns

Seller(s):

Rutherford and/or Assigned to the development LLC "East Avenue Bluff, LLC"

Thf: undersiqned Parties hereby agree as follows:
th
~ Buyer and Seller agree Closing Date to be December 15 , 2008 or upon receipt of certificate of occupancy,
hicheve, is soone,.

1

DEPOSITION
EXHIBIT

/,3

This ADDENDUM, upon its execution by both parties, is made an integral part of the aforementioned Agreement. In the event
of any conflict or inconsistency between the provisions of this Addendum and the aforementioned Agreement, the provisions of
this Addendum shall control in all respects.

Buyer's Signatµre
1

Buyer's Signature

x. __\......
il-i\.....,i\...,,ba..c:_:_nu..o---=-,__,__ __

\~·-i -Lb

x_____________

Signature "

Date

Signature

Seller's Signature

Seller's Signature
I~'

/

i' ·
j

~

Sign~=
Addendum SBR Fom, (CJ 2001 Sawtooth Board of Realtors

Date

[D·'I-Di
Date

x. _____________
Signature

Date

186

Ve/Bien 5.0 • 07/2000

Addendum #3

Date of Addendum: 12/15/2008

This is an ADDENDUM to the Real Estate Purchase and Sale Agreement, identified as:
Document# SVB-SR-07-04
Date of Document 06/03/2007

Page 1 of 1

Property Address: 100 East Avenue
Buyer(s):

Leslie Benz and/or Assigns

Seller(s):

Rutherford and/or Assigned to the development LLC "East Avenue Bluff, LLC"

The undersioned Parties hereby agree as follows:
1. Buyer and Seller agree Closing Date to be February 6, 2009.

This ADDENDUM, upon its execution by both parties, is made an integral part of the aforementioned Agreement. In the event
of any conflict or inconsistency between the provisions of this Addendum and the aforementioned Agreement, the provisions of
this Addendum shall control in all respects.

Buyer's Signature

Signature

~m

\2.-[~-06

x_____________

Date

Signature

Seller's Signature

Addendum SBR Form© 2001 Sawtoolh Board of Realtors

Date

Seller's Signature

jl,,)'J--[26

x_____________

Date

Signature

Date
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GOOD FAITH ESTIMATE
Leolle L Benz
:M5 Wall St, Ketl:hum, 10 83:MD

Apphcan1a·
Property Addr
Prepared By

ING BANK, FSB

Ph.

BU-48'·1MH

Applicalion No:

5'492171

Dale Prepared·
Loan Program·

7•1 ARN

D1/1212DD8

1 South Orange 9trfft, Wllmlnglon, OE 1VBD1
TM 1morm1lton prowkted below ,.niteLI nUmltl1 of l:M cl'targe1 whk:h you 1re llk1ty lo Incur 1t th1 HtHtment of your lo.n. Tht t,u Utttd ,,. 11tim1te, .. ttu1I ch1rgH
ma~ be
or IHI. Your trantia-eUon m1y not lnwolvl I fff for every 1t1m ll1tMI. T_t,. numben hlled buot the 11\NT1a,e1 ~ner1lly cor1e1p0nd lo lh1 number1d lln1n
eonla1nil'd III tti, HU0-111ttlenw.n111.a1.rnen1 which you wtfl b111ce""'"lil •,t_1•mem
HUD-1 1111111111rn1n1 11111rnet11 wdl ,now you Iha 1ctu11 ,;oil tor 11,m, p11d 1111Mtllme1"41

me-,.

1,Hi0,000

T011IL01nAmoun1 $

802
803

Loan Ot100unt
Apprallal F..

!CM

!05

Credi! Report
L1nder1 ln•peebOn Fee

80l!

Mottpape Broker fee

~9_ _ _ T11 R1lmed
8.10_...

Term

l"l•r•1tR111

380 I 360

mth1

750,00

Slf'Via

a.so

_fee

,/

"

Plotelllngi...f.c.Mc___ _ _ __

e11 ____ UJ'lderwnl~,ng~F-"~------·--------------

_ _ _ _ ._ _ _... J.85.0D ,/

~!.!._ .. ~';~==,~=llfic:lltlon

· - - - - - · - - - - - - · · - · · - ··-···-·- ····--8.00 ,/
,/
81• "ppr11lsal Review FH
..... ___ - - - - 160,00 - - . ,/ ~ .
81&Mortgage8rok•rAppral=u=I_F•~•----···-·--·--- · · - · · · - - - · o.oo
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TOTAi. ESTIMATED SETTLEMENT CHARGES
COMPl!N!IATION TO BROKER
(Nol PIH! Oul of Loan Pro<:ffds):
Rebate paid to Mortgage Broker by Lender ( D.76 'lo)

13 517.38
14,525.00

(. .-J:

Wire Amount

i'·;ciaii~.,~ Jl;-. Lmiie,

G!~g_1_t 1[9~ Mof1g~g~ f.lrolo.~t
Total E.1t, F_uncla lo

:t.9J.r:

D
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='~=~·~:.::?
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Good Faith Estimate Provider Relationship

ING Bank., fsb requires the use of certain settlement service providers to complete your mortgage. The
following list identifies who they are, what they do, and the relationship we have with them. The fees that are
listed are what they charge us.
Over the past twelve months, we have repeatedly used or required our Customers to use the services of
these providers. If no fee is listed for a particular service listed here, that service may not be required for your
loan.

The ING Bank, fsb appraisal services (HUD Line 803) will be provided from a provider on a lenderapproved lisl The estimated cost for this service is the same regardless of the provider.

The ING Bank, fsb credit bureau reports (HUD Line 804) will be provided by one of the following
providers:
First American Credco
12395 First American Way
Poway, CA 92064
1-800-637-2422

LandSafe Credit, Inc.
1515 Walnut Grove Avenue
Rosemead, CA 91770
1-877-572-5673

fhe ING Bank, fsb flood plain certification services (HUD Line 813) will be provided by:
LPS National Flood
1521 N. Cooper St., Fourth Floor
Arlington, TX 76011
1-800-833-6347

The ING Bank, fsb closing services for transactions in New York (HUD Line 1101) will be provided by:
Aaron Katsman P.C.
65 Roosevelt Avenue, Suite 103
Valley Stream, NY 11581
1-516-295-9680
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TRUTH-IN-LENDING msct:OSURE STATEMENT
tn !IS

IS N!i!THER A CON rRAU' NOR A COM Mn Ml'NT TO l.1'N!))

l'repor•<l By:

L•IIII L Benz

WllmlnlJlon, OE \980\

3UWaltSt
K•tchum, to 83)40
Applic.it1nn Nll

ING 8.t.NK, F9B
1 South o.. n11• StrMI

8&&-414•1499

11.11< 11Nparc-J: 01/12/2001

&492179

ANNUAL, PERCENTAGE

RATE
The cost of your cn:dit 115 a yearly
rate

FINANCE
CHARGE

AMOUNT
FINANCED

The dollar amount the credit will

The amount of credit provided to
you or on rour bchal f

cost you

i The omounl you will hase paid
attcr making all paymenl.S u
,chedul.:d

U11,729.74

.__ _ _ _ _ _...;;.&,.;.Oll;;.;5~o/,.;.•_.,.,s_ _ _ _._,._r_n_.0.,3..
1...
e ..
z _..,__s_______
u43,&11.1z

IO

RHJUIREI) DEPOSIT: The annual p,.,.ceniage raic docs no1 rnke into account your required deposit
PA YMF.NTS: Your payment schedule will be:
Number of

Amuuftl or

,_~"-•~m_en_b_ _ _ ~me,ru u

When PayrntnU
_____

Numbtr nr

Att Du-~-.- P..!lmHtl ____

,.\mounl or
Wh.~11, fl11ymrn11
f!rmt1ui •• ·- • , 1ut Out __ .

Monlnty a-u1noin9.

84
271

0

-r-

~umhn of
Amo.int or
Whtn P1ymtat1
P~nh ___ P•lmrnlt 14 • _ ~- Art D11~ _ ·- ~
~tyll.-g!f\ftlng;

MoNhly EISUIM!llf

031011200t
0:1101/1011

11,379,17
10,010.2'
10,010.4e

02/01/2031

DEMAND FEA TURB: Thi, oblisation has a demand feature.

Q] VARIABLE RATE FF.ATURE: This loan contains a variable rate feature. A variable rate disclosure has been provided earlier.

CREDIT l.ffFICR!;OIT DISABILITY: Credi\ life insurance and crL-di1 disability insurnncc arc not rcquircJ 10 ub111in crellil,
and will not be provided unless you sign and aKr~c to pay the additional cosl.
f--=----~~
~ l¼-nntum
-~·- - ~ u n r
· - - · ___ ~----~---~ __ ~- . --~--- ·. _____________
f------------"-------N_A_-l·-1_w_1111_1..,;c...."':.·<l....il..;l_il....
'c ~?"CC
Si¥nu1uro:
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Signu1uw:

NA

I wll/11 credit \iii: ,nd <liMbili1
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Si nature:
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C11:di1 lilc insumn,..,
Credit disobilil}' Q] Prop,:ny lnsuran«:
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D if1/'UI purchnse O pmp:rty
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f,{] Ri:111 rirurM.:n;. }tm aln:mJ} t'''""·
Ftl.lNti 1:l·I.~: S
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ING
MORTGAGE

To:

Leslie Benz

Date:

January 12, 2009

Application# 5492179

Property Address: 345 Wall St
Ketchum, ID 83340

Loan Program 7-1 ARM
Loan Amount: $ 1,950,000
Current Interest Rate: 5.750

ING MORTGAGE received a mortgage loan application on your behalf from your Mortgage Loan
Broker. We have enclosed some important information from ING Bank, fsb about your loan
application. These documents are based on the information your Mortgage Loan Broker provided
on your loan application.
•
•
•
•
•
•
•
•

Good Faith Estimate and a List of Service Providers
Initial Truth In Lending Information
Consumer Handbook on Adjustable Rate Mortgages
Adjustable Rate Mortgage Program Disclosure
Notice of Right to Copy of Your Appraisal
Servicing Disclosure Statement
Privacy Policy Statement
Credit Score Disclosure

In compliance with Federal law, during our account -------- ess we use information from
your application (for example your name, address, • - - , =nd social security number) to
verify your identity.

You are not required to acknowledge receipt, sign or return these documents. If you
choose ING Bank, fsb for your mortgage needs, we will provide an additional copy of the
Servicing Disclosure Statement for your signature at closing.
If you have any questions about these documents or the status of your application, please contact
your Mortgage Loan Broker.
MORTGAGE ASSOCIATES LLC
208 SPRUCE AVENUE N.
Ketchum, ID 83340
Lilia Wagner
208-726-8007

NOTICE: The federal Equal Credit Opportunity Act prohibits creditors from discriminating against
applicants on the basis of race, color, religion, national origin, sex, marital status, age (with certain
exceptions); because all or part of the applicant's income derives from any public assistance
program: or because the applicant has in good faith exercised any right under the Consumer
Credit Protection Act. The federal agency that administers compliance with this law concerning
this creditor is Office of Thrift Supervision, Northeast Region, Harbors1de Financial Center Plaza
Five, Suite 1600, Jersey City, NJ 07311.

ING MORTGAGE, 1 South Orange Street, Wilmington, DE 19801
Page 1 of 1
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Adjustable Rate Mortgage Program Disclosure
(LIBOR Index)

This disclosure describes the features of an adjustable rate mortgage (ARM) program offered by ING
Bank, fsb.

How Your Interest Rate and Payment Are Determined
•

After the first five or seven years of your loan, as applicable, your variable interest rate will be based
on an index plus a margin. Please ask your Mortgage Loan Broker for our current interest rates and
margins.

•

The "index" is the average of inter-bank offered rates for one-year U.S. dollar-denominated deposits
in the London market ("UBOR"), as published in The Wall Street Journal.

•

Your initial interest rate is not based on the index used to make later adjustments. If the initial interest
rate is below the sum of the then-current index plus margin ("the fully indexed rate"), then the initial
interest rate will be a "discounted" interest rate. If the current interest rate is above the fully indexed
rate, then it will be a "premium" interest rate. Please ask your Mortgage Loan Broker for the amount
of our current interest rate discounts and premiums.

•

Your payment for the first five or seven years of the loan, as applicable, will be based on the initial
interest rate, the loan amount, and the loan term.

How Your Interest Rate Can Change
•

Your initial interest rate will be fixed for the first five or seven years, as applicable, with annual
adjustments thereafter.

•

Limits on the annual and lifetime adjustments are reflected in the chart below.

•

Your interest rate will be rounded to the nearest eighth of one percent (1/8%).

Length of Fixed Rate Period

5/1 ARM

7/1 ARM

5 Years

7 Years
·-

Length of Adjustment Periods

1 Year

1 Year

Initial Adjustment Limit/Cap

2%

2%

Subsequent Annual Adjustment Limit/Cap

2%

2%

Lifetime Adjustment Limit/Cap

L~

0

0

/

l ______, ____ i
6%

2
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How Your Payment Can Change
•

Your initial interest rate will be fixed for the first five or seven years, as applicable, with annual
adjustments thereafter. Payments may change substantially each time the interest rate changes.
Your payment will be based on the interest rate, loan balance and remaining loan term.

•

You will be notified in writing 30 days before the due date of a payment at a new level This notice
will contain information about your interest rates, payment amount, and loan balance.

•

The examples shown in the chart below illustrate interest rate and payment changes based on a
$10,000, 30 year loan using an initial interest rate in effect on the first business day of January 2008
and assuming the maximum periodic increases in rates and payments .

.___ _ _ _ _ _ _ _ ] ____ ,_5_11_A_R_M_ _ _ _ _ _ _ _711 ARM
Interest Rate

6.125%

6.250%

Maximum Interest Rate

12.125%

12.250%

First Year Payment

$60.76

$61 57

Maximum Payment

$98.11

$96.85

Year of Maximum Payment

8\h

101h

I

I

-·--j
i

Note: To see what your maximum payment would be, divide your mortgage amount by
$10,000.00; then multiply the monthly payment by that amount. For example, the
maximum monthly payment for a $60,000.00 5/1 ARM with an initial interest rate of
I 6.125% would be $60,000.00 I $10,000.00 6; 6 x $98.11 $588.66.

=

=

Miscellaneous Features
•

This Adjustable Rate Mortgage program does not have a Demand Feature.

•

This Adjustable Rate Mortgage program is not assumable.

-,93
Page 2 of 2
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Privacy and Security
11-..JG Bank, fsb's Privacy Policy is simple and straightforward: We respect your privacy. and we are committed to protecting it
We protect the confidentiality and security of your personal and financial information by placing you, our customer, in control
of the process by allowing you to consent to information sharing before it occurs as described in this Privacy Policy. ING
Bank, fsb is committed to these four Privacy Principles.
Principle 1. We limit how, and with whom, we share your information based on your choice. ING Bank, fsb will only share
your personal and financial information with others (including other ING companies):
at your request:
• to process or service a transaction or product authorized or requested by you:
• when required by law to disclose such information to appropriate authorities:
• to companies that assist us in marketing our products and services;
• as otherwise allowable by law, such as sharing with data processors, credit bureaus, printers, shipping houses, etc.
We do not share your personal and financial information with others (including other 11\JG companies) for marketing purposes,
except at your request. However, other ING companies may obtain your name and address from other sources and send you
information on their products and services.
Principle 2. We collect only the information necessary to deliver the products and services you request. ING Bank, fsb
collects only the personal and financial information about you necessary to serve your financial needs, to protect against
fraud, and to fulfill legal and regulatory requirements. We collect the following:
• Information we receive from you on deposit or loan applications and other forms, and any other information you
subsequently provide to us orally, in writing or through the Internet;
• Information about your transactions and communications with us:
• Information we receive from credit bureaus; and
• Information from public records accessed in the ordinary course of business
Prlnclple 3. We establish safeguards to ensure the security and confidentiality of your information. ING Bank, fsb restricts
access to your personal and financial information to our employees who need it to do their job. Employees with access to
your information are required to strictly maintain the confidentiality of all customer information.
ING Bank, fsb maintains physical, electronic and procedural safeguards that comply with Federal standards to protect your
personal and financial information. We routinely test our information systems and website to ensure that unauthorized access
does not occur.
Principle 4. We maintain your privacy even after you cease to be our customer. If you decide to close your account or
become an inactive customer, I NG Bank, fsb will continue to follow this privacy policy with respect to the information we have
in our possession about you and your account(s):
By using our web site, applying for or opening an account with us, you consent to the collection and use of information as set
forth in this Privacy Policy.
ING Bank, fsb commits to uphold this Privacy Policy. That's our pledge to you
Give Us Your Feedback: Our goal is to protect your privacy, so let us know what you think. Please contact our Privacy
Officer via e-mail (QI!Vi>.QYDfJ.1:c:.c"'.C.il:.u .J:"l{C:;:-)::_t~9...r1_J, mail (ING Bank, fsb, ~ South Orange Street Wilmington, Delaware 19801 ),
or telephone (1-800-464-34 73 ).
Changes to this Privacy Policy We will provide our privacy policy to you annually in writing, as long as you have an account
with us. This privacy policy may be modified from time to time to comply with applicable laws or to conform to our current
business practices. If w_e modify this privacy policy, we will send you the changes in writing or electronically if you have
"'greed to electronic not1f1cat1on. We will also post any changes to this privacy policy on i ngdirect.com. We encourage you to
NIStt the Privacy Statement that ts posted on our web site from time to time to check for updates. You may also get a copy
mail (ING Bank, fsb. 1 South Orange
of our current Privacy Policy by contacting us via e-mail (,
Street. Wilmington. Delaware 19801), or telephone ( 1-800-484-3473). ING DIRECT is the operating name of NG Bank fsb.
I NG Bank fsb's privacy policy does not apply to any other ING company
'
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TID:1-08237-48626 Ol/~2/2009 06:17:33
REF:l-08235-74343-0000 01/09/2009
Credit Score Disclosure
Loan : 5 4 9 21 7 9
Prepared for: ING BANK FSB - 1078 WHOLESALE
Address
: PO BOX 7425 , Saint Cloud, MN 56302
Applicant
: BENZ, LESLIE
Current Addr: 345
WALL ST, BLAINE COUNTY,

ID 83340

NOTICE TO THE HOME LOAN APPLICANT
This notice complies with California Civil Code Section 1785.20.2(d) and the
federal Fair Credit Reporting Act, Section 609 (g) ( 1) (D) as amended by
the Fair and Accurate Credit Transaction Act of 2003
In connection with your application for a home loan, the lender must
disclose to you the score that a consumer reporting agency distributed to
users and the lender used in connection with your home loan, and the key
factors affecting your credit scores.
The credit score is a computer generated summary calculated at the time
of the request and based on information a consumer reporting agency or lender
has on file. The scores are based on data about your credit history and
payment patterns.
Credit scores are important because they are used to assist
the lender in determining whether you will obtain a loan.
They may also be
used to determine what interest rate you may be offered on the mortgage.
Credit scores can change over time, depending on your conduct, how your credit
history and payment patterns change, and how credit scoring technologies
change.
Because the score is based on information in your credit history, it is
very important that you review the credit-related information that is being
furnished to make sure it is accurate. Credit records may vary from one
company to another.
If you have questions about your credit score or the credit information
that is furnished to you, contact the consumer reporting agency at the address
and telephone number provided with this notice, or contact the lender, if the
lender developed or generated the credit score. The consumer reporting agency
plays no part in the decision to take any action on the loan application and
is unable to provide you with specific reasons for the decision on a loan
application.
If you have questions concerning the terms of the loan, contact the
lender.

First American CREDCO 'is a reseller of credit scores provided by the three
national repositories, Equifax (EFX), Experian (XPN) and TransUnion (TUC). In
addition to the score(s), you will find the key factors that adversely
affected your credit score(s) in the model(s) used, together with a brief
explanation of what each factor means, the date the credit score(s) was
created, and the range of possible credit score(s) under the model (s) used.

Page 1 of 2
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REF:1-08235-74343-0000 01/09/2009

TID:1-08237-48626 01/12/2009 06:17:33

------------------------------------------------------------------------------

Score information on BENZ, LESLIE:
on Ol/09/2009 Equifax provided the following score(s)
BEACON 5.0
Score:
763
Range: 300 - 850
00010 PROPORTION OF BALANCES TO CREDIT LIMITS IS TOO HIGH ON BANK
REVOLVING OR OTHER REVOLVING ACCOUNTS
00011 AMOUNT OWED ON REVOLVING ACCOUNTS IS TOO HIGH
00008 TOO MANY JNQUTRlES LAST 12 MONTHS
00023 NUMBER OF BANK OR NAT lONAL REVOLNTNG ACCOUNTS WITH BALANCES
On 01/09/2009 Experian provided the following score(s)
FICO-II
Score:
761
Range: 3 00 - 850
10 PROPORTION OF BALANCE TO HIGH CREDIT ON BANK REVOLVING OR ALL
REVOLVING ACCOUNTS
01 AMOUNT OWED ON ACCOUNTS IS TOO HIGH
OB TOO MANY INQUIRIES LAST 12 MONTHS
12 LENGTH OF TIME REVOLVING ACCOUNTS HAVE BEEN ESTABLISHED
On 01/09/2009 TransUnion provided the following score(s)
FICO Classic 04
Score:
767
Range: 300 - 850
010 PROPORTION OF BALANCES TO CREDIT LIMITS IS TOO HIGH ON BANK
REVOLVING OR OTHER REVOLVING ACCOUNTS
011 AMOUNT OWED ON REVOLVING ACCOUNTS IS TOO HIGH
008 TOO MANY INQUIRIES LAST 12 MONTHS
Ol.4 LENGTH OF 1'TME ACCOUNTS HAVE BEEN ESTI\BLJSHED
* Number of lnquiries Adversely Affected the Score
It is important to note that the information and credit scoring model(s) may
be different than the credit score(s) that may be used by the lender.
The name, address, and website for contacting the person or entity who
developed the score(s) or developed the methodology of the score{s) are as
follows:
For Equifax: Equifax Information Services, LLC
P.O. Box 740241, Atlanta, GA 30374
(BOO) 685-1111 www.equifax.com
For Experian: Experian
P.O. Box 2002, Allen, TX 75013
(888) 397-3742 www.experian.com
For TransUnion: TransUnion
P.O. Box 4000, Chester, PA 19022
(866) 887-2673 www.transunion.com
Prepared By: First American CREDCO
12395 FlRST AMERICAN WAY, POWAY, CA 92064

866 755 7519

End of Credit Score Disclosure Report
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SUN VALLEY
TITLE

COMPANY

February 06, 2009

Leslie L. Benz
PO Box 2373
Ketchum, ID 83340

Re:

Our Order No. 09243 17
Gimlet Subdivision No. 13, Lot 10, #208218

Dear Leslie L. Benz,
Regarding the above, I have enclosed the following:
•
•
•
•
•
•
•
•

Payment Coupon/Letter- 4 Copies
Settlement Statement - 2 Copies- 1 for Your Accountant
Refinance Escrow Closing Instructions
Note
Deed of Trust
Loan Closing Package
Invoixes
Wired funds in the amount of $1,777,050.83

DEPOSITION

-

EXHIBIT

/(o

-

It is very important that you keep the copies of the escrow package you were given in a safe
place, as we do not keep duplicates of the loan documents in our files.
Thank you for your business! It was a pleasure working with you. Let us know ifwe can answer
any questions or be of further assistance.
Sincerely,

Ali Warner
Escrow Officer
Enclosures

27i 1st Ave N PO Box 2365 Ketchurrc ID 83340 208.726.9341 F 208 7267495 Toll Free 800.488.9341
Visit Our Website at:
sunvolleytitle.com Email:
moil@sunvalleytitle.com
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ING.~
MORTGAGE

Your Customer Number is 103132835

Orange Mortgage™ Payment Options
Why it is beneficial
•
•
•
•

It's free
Your mortgage payment will never be late
You can make additional payments whenever you want
One less thing to remember to do

Step One: Set-up your Automatic Payment Plan.

0

Yes - Please pull my payments electronically and use account selected below

)4 No thanks, I will remember that no coupon books are provided and make payments on
time to ING DIRECT at my cost. I understand that my payments will not be able to be
processed online or by phone without linking my checking account with ING DIRECT.
Step Two: Where do you want your electronic payments to come from?

O Electric Orange - Account# _ _ _ _ _ __
O My existing linked checking account

0

Bank Name: _ _ _ _ _ _ _ _ _Account Number: _ _ _ _ _ _ _ _ _ __
Create a linked checking account.
Bank Name: _ _ _ _ _ _ _ Routing Number: _ _ _ _ _ __
Account Number: _ _ _ _ _ _ Important: After your loan is finalized, you'll need to
log into ingdirect.com and choose the "My Links" icon to verify your new link before you
can begin making electronic payments.
51

Payment deducted on the 1 of each month unless specified here: _ _ (1st - 1ih only)

2-Z-if]
Date

Date

This authorization remains in full force and effect until ING DIRECT receives written notification from me(us) of its tenninatian in such time and
manner that it has a reasonable opportunity to act on it. ING DIRECT may terminate this agreement at any time with written notice sent to me.
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U.S. Department or Housing

Settlement Statement

A.

0MB No 2502-0265

anu Urban Development

B. T e or Loan
!. D FHA
4,

Cl VA

File Number

2 D FmHA

J, Ci Conv Untns

b.

5.

6 Cl Sell<r Fin1nct

0,2,117

Cl Con1/ lr,1.

!

8 Monpgc 1n, Ca,e Numt><r

7, Loan Num1>cr

i 502179

This form is furnished in Jtvc you a statement of ac:tu.al senlemcnt co1u. ArnourcUi ptid ,o and by the settlement agent arc shown hemi m1.Tkcd
•tp,o.t.)" \\"Cte paid ouuide the closing: o,ev arc: ShQwn nen: for mform1tiona! pllrposc:s and arc not included m the totalt.
D Nmn, & Addrm of BorToWer
E. Name & AddJt5S of Seller
: f. Name&. Addrt,1< of L.endcr
I ING !link, FSB
Lesli, L. Benz
I I l l15 Sanl• Monica Blvd
PO Bo, 1313
l..01 Angelo, CA 90025
KC!Chum, Ill 8J340
c. Nott:

i

I

H. Selllcmcnt Agenl Nome
Sun Valley Tille Company
111 Ill Menu, North

G. Prop,ny 1..o,a1u,n
Gimlet SubdMsion No. 13, Loi lO, #108218

:ws w,n s1rco1

l'O Ila, 2365
K,1chum. 11) 13:WO Tax Ill• Sl-OllR714
: Place of Seulcmenl
Sun Volley Thie Compny, Int.
l'O !>ox 1l6S
171 ht Avtnue North
Ketchum, 1ll 83J40
K. Summory ofStlltr's Tranucllon
400. Gron Amoun1 Due ID

'
l

Bloin, Coon!}, IP 113~0

J. Summary or Borrower's Tr1n,1<lion

s,11.,

100 Gro1s Amount Due from Borrowu

401 Contract Salc.s Price

101. Conttact Sales Price

402. Pcnon•I Propcr,y
$\S,881.l2 40)
S157,067.95 404.

lOl Persanll Pn>peny
103 Sc~lemcnl Ch111Jcs u, ~
HM. P/0 10 Chu• to 211 o

405.

105
Adjul!menu for ltena paid by sellrr In advance
I 06. County property !lll<u
107, C11y Aumments
!OE. HOA
109,

Adjnstmcnu ror Uc,ru !)Jid by iellcr in adv,mc:e

406 County property ,.. .,
: 407. City A>setsmcnu
408, HOA

409.
410.

110.

111
112,

i
I

113
114
115
116.

20'2 Pnnc1pel 1111\0unt of new loen(s)

205.
lD6.
207.

sos.

108.
209.

509.

AdJttttmtnb for 11em1 unpaid by sclh:r

212. HOii

I AdJUttmtnts for items unp:1ld by seller

I
I
I

510. County propcr1y tues
I 5t t Ctt:y A.5:s.essrnCf"lli:

s1,.

213

HOA

513,

214.

217

I

51~.
515
516
517

218.
219

I

'511.

I

519.

2 ll,

SO.QO

S17Z,949.l7 4211. Gros, Amount Due to Setler
500, Reductions in Amodnt Due io Seller
SO I. E,coss l)(Oposil
Sl,950,000.00 502. Settlement Charges w Seller (line 1400)
503. Exi>ling Losn(s) Taken Subject lo
504. Payoff Offirsl mortg. IOlltl
505. ~ayolT of second mongag• loan
506.
507,

20J. Existing losn(s) Uken Jubjett to
2°'4 J..nan Amount 2nd Lien

210 Count)' propcny 1axc,

411.
412.
413.
414.

415.
416,

120, Cron Amount Ovc Prom Borrowtr
lOO. Amount, hid By Or In S.halfOfllorrow•r
201 Deposit qr ,am..1 mooey

21 I. City As,u,mcnu

I. Selllemcnt Datc
l/612009
Fund l/6nOM

i

216

i

!

I

Sl.950,000.00 510. To111t Rtdu~Hon Amount DuC" Seller
So.oo
600, Cuh A I Settlement To/From SIiier
30 I. Gross Amount due (r,n; borrowtr (line I ZO)
Sl7l.949,l7 601. Gross Amoun1 due lo seller flmr 420)
I
so.oo
302, l..tt.\ 1mou11:t, paid byffor borro~r (hne 220~
S l .')50.000.00 602, Len reductions m 11.ffll due senc, Clint 520)
SO.DO
303. Cuh To Borrower
Sl,777,050.BJ 603. Cash Seller
I
so.oo
i
Secl1on 5 o( the Real Estate Si;rtlcmcnt Procedure~ Ac! (Rt:.SPA} rcqu11es lhc
Secuon 4(al of R.ESPA mand1ncs thll HUD develop a.nd prCJCffbe lhts ua.ndnrd
followin1,: • HUD mull dm,lop • Spcml lnfonn•lton Bookltt lo help persons
form to be. used el the time of ioan 11:ulemeni to provick full disclosure of 111
borrowtng money 10 fln,nce the purchase. or residential rul estate to b~Uer
charges 1mposed upan the bonowcr u,d scHer. Thoe arc third pany duclosurcs
understand the: nt\urc: Uld cosUi ofrc'll estate setOemen1 servict.s;
lhlt are de,1gncd to provide the borrower with penmen\ mrormation durtnt lhc
• Each lender mUJI p""1id, Inc booklet to all appltoani, from wl>om it receive$
scnlement ptoc.w in order to be z Offler shopper,
or for whom it prcp111es & wrincr, applicnliOfl to borrow nt0nc:y to fmam:c the
ih: Public Reporting Burdu fO! thi5 coUect\on or information ts eSUma:1cd to
purduue or reside.nl1al R,&l eslate~ .. Lenden must pn::psrt and distribult with
:wtragc one ltour per rnpon,c:, including tht; lime for revicwin, rn,;rruchom
tht Bookiet DGood Faith ES1imntr or the settlement cos.ls th,a1 lhe borrowct ls:
icarching e:<1s1lng dtta sources. ~therui.g and rrtatntatnm, lht dala l'ICeOcd, o.nd
like')' lo incur tr. connt.clior. wllh the settlement The:sc dlSclosur~ are
complc11n;; 1111d revlewtns the collc.ctlon or mfom'.lauon
mondn\ory.
This agc.ncy ma)' no\ col\tCI thn ;nfom,11,t;on, a.nd ;-ou art no.1 req,uircd lO
:no. Total Paid Bv/For Borrower
JOO, Cuh A.t Settlement FromfT a 13orro,\'cr

-

compl~te lh1s fonn. ,mien it displays• curnnt\y vnhrl 0MB cormol number
Thi: 1nfom1;at1on reguc:m.d doc~ no\ leod iatlf to conr,dcnnaluv

Prcv,ous E.thllons an: Obsolc\e

Page !

form HUI',! (J/86)
HandbO<l.,:; 4305.2

199

File No.D924317
L. Setth!mt-nt Char,:H

700. Totat S1lu/Brokcr'1 Cornmt11ion buetl 011 price
D1vis1on ofCommtssion (line 700) a.s follows:
70).

In

'n.

10

@% -

SO.OD

Paid From

so.oo

Borrower's
Funds at
Se:nlement

800. hems Po•ab,e in Connc.cdol'I wlth

801. Loin Orip:inahon Fee
802, Loan Discount

803. Appraisal

I

so.oo I

,03 Commi.ss,on 1-lald at Senlemmt

Pudfrom
Seller's
funds: al
Sc11lcmen1

so.oo

L.o111

*I,

IO

.,.

IO

ct

804. Credit Reporl
BOS. Mtg Bn>ker C..ail l\tp0l1

gm; Mortl?lll!< lnsurontt Apphc111on
807. A,ssump1,onfee.
808, Tax Servu:c Fee
1109 Proccnini Fee
810 Underwriting Fee

5750,00 I

,0

D on CI
an

10

Firat American

IO

Mortg1Jc Anoeiate&, LLC

POC (I,) SS.50
511,00

i

lo
to
10

in Murljt1~c Auocl•l<>. LLC
lo ING llank, !'Sil
10 LPS Nallonal Flood
to llfort21~t Anoclales, L.l.C

811. Flood Uft
812, Rcban:: paid by Lender

SJ00.00
S6?5.00

roe ft.J s6.oo
POC (L) $14,625.00

900. lte,ns Rtquir<d by IA:nocriu Be Paid ln Ad••nce
l/612009
to
901. interest from
1102. Mongage ln, Premium for monlh•
903. Hwud In• Pn:mium for I year•
Hllll. Reo,,-.e, Depos11cd With Lender
I 001. Hazard lnsurv,cc
I 002. Mortgage lruurv,cc
1003. Coun,y property laxes
I 004. City Am11menll
IOOS. HOA
1006,
1007,

S6,75N.l!

J/lllOO, @ S293.B3Sfi/doy
to

roe till S7.949.oo

to Vi~Hant
monUu <iii

S66l.4l per month

months@

per month
SSl:t.SG per month
pcrmontli
pc, monlll
per monlh
pcrmontli
per monlh

months@

monlhs@
monll11 lii\
month,@
months@
month>@!

IOOB,
IO 11, Aggregate Adiustmcnt
1100. iltle Cborie,

l

11 OI. Sctllcm•nl r« (incl 2975 Credit)

lO

1102. Abstracl Qf tiUt1Clltdi
l I OJ. iitic oxaminllion
1104. ii tie
binder

Sun V1Jley TIiie Comptny, Inc.

I

S!,000.00

10

to

m,..,_.

10

l l 05. Document !ITT'l!Na!ton
1106. Notary fm
I I 07. Attomey't fees
(includes abov, iltmr numlmt:
11 O&. Tille insurance

!O

to
to

ff
to

S•n Vallty Title Compan)', Inc,

,,

(includes llbo'vt item, numbm:
;=-:;'-~--

1109 u:nde(scoverage
1110 Ownc!'r"'1"•.-.g,•
1111. Express Servicc

SO 00/SO OD

~--=-:~-~~~-.,;;;.__.......--

" =- _..::::::~~~------·- - -=·------ -- - - -- - J•

to

Sun Valley TIiie Company, Inc.

1112. Rcconveyan~ Fees
1113 Alla&.1,06

to

Sen V,lley 'Till• Comp111y, he.

SIS.00

to Sun V111,y Title Company, fac.

Sl5.00

I 114 Alt•Ml6
I 115. AIU 22,06 u:,,dcr w/ Policy
1116, Alla l,06 Lenders

to Sun Vall•y TIil• Company. Inc,

SJS.DO

to

Sl0.00

Sun V11lty 1111, Company, Inc.

to Su• Valley TIiie Compony, Inc.
to Sun V•llc)' Tltl, Comp,ny, Inc.

$SO.OD

1117 Online Doc Fer:
1118. All16-0/,

10

Sun \1111er Tl1h: Comp1n)', Inc.

525.00

llOO. GPYtrnmenl Rtcordlnp and Transler Ch•t'!?t$
1201 Record1rq; F..,
!:ned : MonttaJt S1S.OO: Ret
1202, City1eoun,y ltwsllmps

Deed : MDt'liR-JC

120l. Slate 1axl,u1mps

Deed

~

.,

535.00

S75.00

ID

,.

Mortppc

1204,

10

1300. Additionol Scttlcmenl ChRl'!?U
1301 Survey

10

1302 Pest lnspecuon

10

!400. "Total StUltmenf Ch&rf?tS: (enter on linrs IOl. Section J ,mt! 50:?, Section K)

Sl5.l!Sl.22:

1 hevc careful!~· rcvtcwc:d the HUD.. 1 SttUcmcn1 Statement end 10 lhc best of mv irnowledge and beheJ, n is a true and accunw:: stoicmcnl of al! rcct1pu and
disbursemcnu made on my account or by me m this trlltlsa1;1ton I lurther certify U1a! i have recc\Ved a eompicu:d copy of pa.gci I. 2 and J or trm HUD-l SctUemcni
Statement
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File No. 0924317

SEITLEMEITT AO ENT CERTIFICATION
The HUD· I Settlement Stllcm,nt which I have prcpnrcd is a lnJC and accura1<
account ofth11 tranS1tt1on, I have c111scd the funds rn be dii;,bur1cd in

•=:c;t;t:emr"'

;;;? .}. /;l / 0 ~ate

S<ttl•m
W11ning: lt ts a utme w knowin1ly mike fnlst stalcmCl\ts to !he United
S111es on 1h11 or any ether similar form, Pcn1hlts upon conviction csn
include • flm: and 1mpmonmcnl For dc:1ails >«'. Title I BU.S Code Sccmm
1001 ...i Smioo 1010.

Previous Ediuons arc Db•olctt

Page 3

form HUD-I (3186)
Handbook 4305.2
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PROCEEDS DISTRIBUTION""J
0924317

Order No.:
Seller:
Buyer:
Property Description:

Leslie L. Benz
345 Wall Street, Blaine County, ID 83340

THE UNDERSIGNED HEREBY AUTHORlZES AND INSTRUCTS SUN VALLEY TITLE COMPANY TO DISBURSE
PROCEEDS FOR THE TRANSACTION REFER.ENCED ABOVE VlA REGULAR MAIL UNLESS INDICATED
DIFFERENTLY BELOW:
Sun Valley Title Company cannot guarantee funds wil.l be disbuned ON THE ACTUAL DAY OF CLOSING.
Transactions will be made after 4:00 p.m. on the clay of recording or first thing the morning thereafter. There will be
no guarantee funds will be received by any certain date regardless of method of disbursement.

Sun Valley Title Company Trust account check to be picked up at Sun Valley Title Company after 4:00 p.m.
on closing date: _ _ _ Ketchum Office ____ Hailey Office
Proceeds to be issued by a Sun Valley Title Company Trust account check mailed via UPS (must have street
address)
Deposit at:
(Must be local Ketchum, Hailey or Bellevue Bank)
'ccount Number:

----------------------------~ ~ W:cf_{) ~+
~

Checking
a Savings
Full Names on Account:
0

Proceeds to be wired the following business day to:

(.,l,.J

l-'V

(Individuals must provide physical address to have funds wired)

Bank Name:
Bank Address:
Routing Number (ABA Number):
Full Name of Account: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Physical Address:
Account Number:
Additional lnfonnation:

Note: The following Fees will apply:
For UPS transfer of proceeds, $15.00 will be deducted from your proceeds

Attention non Idaho residents:
Idaho Code Section 63-3030(a)(2) requires every nonresident or part-vear resident individual to file an income tax return if
their gross income is more than $2,500.00.
•
Gross income in~ludes gain from the sale of real property, interest income received on an installment sale of real property, and
rental gross receipts.
Corporations, partnership, and estates/trusts have different filing requirements and should contact the State Tax Commission for
further infonnation,

Leslie L. Benz
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ING~
MORTGAGE

Confirmation of Mailing Address, Home Telephone#, email Address

Ta: Leslie Benz

January 30, 2009

Date:

Property Address: 345 Wall Street
Blaine County, ID 83340

Congratulations on becoming an ING Bank customer! We are very happy that you and your
Broker decided we were the best deal for you. So that we may contact you regarding your
new loan, please provide us with your email address on the line below. Also, please be sure to
include your home telephone number and confirm your mailing address. It is important that we
have this information for future communication about your new loan.
Don't worry about your email address or telephone number being sold to another company.
We never sell any of your information. In fact, we have an opt in policy, which means that we
don't share information about you unless you tell us that you want us to.
Thanks again, and we look forward to having you as a customer.

Email Address:
Home Telephone Number:
Mailing Address:

Po

wx

22,13

Date

203

TRUTH-IN-LENDING DISCLOSURE STATEMENT
(THIS JS NEITHER A CONTRACT NOR A COMMITMENT TO LEND)

Applican!S:
~perty

Prcpored By:

L••ll• L.. Benz

WIimington , DE 19801

345 Wall Slntel
Blelne County, ID 83340
5482179

Address:

ApplicBlion No:

ING BANK, FSB
1 South Orange Straal

866-464-9499
DIie

Prcimed: 01/30/2009

ANNUAL PERCENTAGE
RATE

FINANCE
Cli.ARGE

AMOUNT
FINANCED

TOTAL OF

The cost of your cred It as a yearly

Tbe dollar amount lhe credit will
cost you

Tbe amounl of credit provided to
you or on your behalf

The amount you wil I have paid
after malcing all payments as
scheduled

s

s

s

rate

4.940

0

C?,~

1,739,339.90

PAYMENTS

1,940,604.11

3,679,94-4.01

REQUIRED DEPOSIT: The nnnual percentage rate does no! take mto eccounl your required depo•II
PAYMENTS: Your payment schedule will be:

a •
Monthly Beginning.

11,071.89

9,963.43
9,962,00

04/01/2016
03/01/2039

c..J DEMAND FEA11..IRE: This oblig:alion hes a demand feature.
RJ VARIABLE RATE FEATURE: Tbis loan contains a variable rate feature.

A veriable rate disclosure bas been provided earlier.

CREDIT LIFFJCREDIT DISABILITY: Credit life insurance and credit dis~bility insurance are not required to obtain credit,
and will no! be provided unless you sign ond agree to pay the additional cosl.
P,c:mn1m

TYi"

S1Jn11urc

Credit Life

NA

I want crechl life insurance.

Credit Disability

NA

l want credir disabiliry insurance.

Si(Zllarure;

Credit Life end Disability

NA

I want credit life and disability insurance.

Signature:

Signarure:

INSURANCE: The following insurance is ttquircd 10 ob1ain crcdii:
Credit life in,unmce
Credit disability [lJ Prop<ny insur1nce
Flood insurance
You may obiain lhe msurancr: from anyone you wan, 1h11 is acccp1able to creditor
Jf you purchue
property
Oood insurance from creditor you will p•y S
NA for a one year tenn.
SECURrrY: You are giving a security imerest in: 345 VVall Street Blqlne County, ID 93340
The sood, or property being purchHed
G'.] Real property you already own.
FLLING FEES: S
75.00
LATE CHARGE: If , paymenl Ls more than 15 days late, you will be charged
5.000 % ol lhe principal and interesl overdue
PREPAYMENT: If yo11 pny oIT early, you
may
G'.] will nol have lo pay a penalty.
may
~ will not be entitled to a ~fund of part of the finance ch.,sc.
ASSUMPTION: Someone buying your property
may
may, subject to conditions
[iJ may nol assume the remainder of your loan on the ori~inal 1enns.
Ser: your conrrac1 docurncn1s for any additional infomu:1tion nbout nonpnymenl. defaull, nny required repayment in full before the scheduled date
and prepayment refunds ind penalties

D

O

0

D

O

O

0
0

D

D

0 • ntenn.i::; an

O

cslimale

O all

dste..i; and numencal disclosures excepr the lntr p~ymenl d1sclosures ar~ est1male1

.. • NOTE: Toe Psymcnn show,1 11bove meludc reserve depo!-ils for Mor1.g1ie bnunncc (if 11,ppheablc), b1.u e~cl1.1dc Pr0pcr1y 1ues a.ml lnsur1J1ec

2·2.·{;11
(Apphconl)

( Date)

!Appl1canl)

(Date)

(Appl,c,nl)

(Dale)

(Apphc•nt)

(Date)

(Lender)

(Date)
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.f0151 (/: . . ·,

ADJUSTABLE RATE NOTE
(LIBOR Ooe-Yea, lode, (A, Published lo Th, Wall S""' Joumo0-Rnt,

~".;,,)ytk:l,,) \\,;.-

If

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST
RATE AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY
INTEREST RATE CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I
MUST PAY.

Ketchum
(City)

01/30/2[)09
(Date}

ID
(State)

345 Wnll Street Blaine County ID 833411
(Property Address)

BORROWER'S PROMISE TO PAY
In return for a loan that I have received, 1promise to pay U.S. $1,950,000 (this amount is called "Principal"),
plus interest, to tile order of the Lender. The Lender is ING Bank, fsb, organized and existing under the laws of the
United States of America. I will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Nate by transfer and
who is entitled to receive payments under this Note is called tile "Note Holder."
2.
INTEREST
Interest will be charged on unpaid principal until the full amount of Principal has been paid. J will pay interest
at a yearly rate of 5.500-Vo. The interest rate I will pay will change in accordance with Section 4 of this Note.
The interest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before nnd after
any default described in Section 7(B) of this Note.
3.
PAYMENTS
1.

(A) Time and Pince of Payments

I will pay principal and interest by making a payment every month.
I will make rny monthly payment on the first day of each month beginning on April 1, 2009. I will make these
payments every month until I have paid all of the principal and interest and any other charges described below that I may
owe under this Nate. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, on March 1, 2039, 1 still owe amounts under this Note, I will pay those amounts in full on that date,
which is called the "Maturity Date."
I will make my monthly payments al 30 11• Avenue South, St. Cloud, MN 56301 or at a different place if
required by tbe Note Holder.
(B) Amount of My Initial Monthly Payments
Each ofmy initial monthly payments will be in tile amount of U.S. $11,071.89. This amount may change.
(C) Monthly Payment Changes
Changes 'in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest rate
that 1must pay. The Note Ho Ider will determine my new interest rate and the changed amount of my monthly payment in
accordance with Section 4 oftbis Note.
4.
INTEREST RATE AND MONTIILY PAYMENT CHANGES
(A} Change Dates
The interest rote I will pay may change on the first day of March 1, 2Ul (i, and an that day every l2tb month
thereafter. Eacb date on which my interest rate could change is called a "Change Date."
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. Tbe "Index'' is the average of
interbank offered rates for one-year U.S. dollar-denominated deposits in the Lon cl on market (''LIB OR"), as published in
The Wall St re.et .!oumal. The most recent Index figure available as of the date 45 days before each Change Date is called
the "Current Index."

If the Index is no longer available, Lhe Note Holder will choose a new index which is based
lhis choice.
upon comparable information. The Note Bolder wili give me noLice

~·JULTJSTATE All.lUST AllLE IV.TE: NOTE,-WS.J Onr-Yro,· J.,TllOR,-,m~ls f>nm,ls-F•uu;, M•c UN!FO!U\l lNSTlWMENT

,u,Z.P5

Form JS:l.6 6/0l (!••II' i vj; 1

( C)
Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding 2.500 percentage
points (2.500%) to the Current lndex. The Note Holder will then round the result of this addition to the nearest _oneeightb ofone percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be
my new interest rate until the next Change Date,
The Note Holder will then determine the amount of the monthly payment tbat would be sufficient to repay the
unpaid principal that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in
substantially equal payments. The result of this calculation will be the new amount of my monthly payment.
(D) Limits on Interest fulte Changes
The interest rate I am required to pay at the first Change Date will not be greater than 7.500% or less than
3.500%. Thereafter, my interest rate will never be increased or decreased on any single Change Date by more than two
percentage points from the rate of interest I have been paying for the preceding 12 months. My interest rate will never be
greater than 11.500%.
(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. l will pay the amount of my new monthly
payment beginning on the first monthly payment date after the Change Date until the amount of my monthly payment
changes again.
(F) Notice of Changes
The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to be
given to me and also the title and telephone number ofa person who will answer any question I may have regarding the
notice.

5.

BORROWER'S RIGHT TO PREPAY

I have the rig lit to make payments of Principal at any time before they are due. A payment of Principal only is
known as a "Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may
not designate a payment as a Prepayment ifI have not made all the monthly payments due under the Note.
I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder
will use my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may
apply my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note. Ifl make a partial Prepayment, there will be no changes in the due dates ofmy
monthly payment unless the Note Holder agrees in writing to those changes. My partial Prepayment may reduce the
amount of my monthly payments after the first Change Date following my partial Prepayment. However, any reduction
due to my partial Prepayment may be offset by an interest rate increase.
6.
LOAN CHARGES
If a law, which applies to tllis loan and which sets maximum loan charges, is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then:
(a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the pennitted limit; and (b) any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal I owe under this Note or by making u direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment.

7.

BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Churges for Overdue Payments
If the Note Holder has not received the full amount of any monthly payment by the end oflS calendar days after
the date it is due, 1 will pay a late charge to the Note Holder. The amount of the charge will be 5% of my overdue
payment of principal and interest. I wil I pay this late charge promptly but only once on eacb late payment.
(B) Default
lf l do not pay the full amount of eacb rnonth.ly payment
(C) Notice of Default

011

the date it is due, l will be in default.

Ifl am in default, the Note Holder may send me a written notice Lelling me that ifJ do not pay
the overdue amount by a certain date, the Note Holder may require me to pay immediately the full
amount of Principal whicb has not been paid and all the interesl thal J owe on that amount. That date
must be at least 30 days after the date on which the notice is malled lo me or delivered by other
means.
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(D) No Waiver b)' Note Holder
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right to do so ifI um in default al & later time.
(E) Payment of Note Holder's Costs and Expenses
If the Note Holder has required me to pay immediately in full as described above, the Note Ho1der will have the
right to be paid back by me for 1111 of its costs and expenses in enforcing this Note to the extent not prohibited by
applicable law. Those expenses include, for example, reasonable attorneys' foes,

8.

GMNG OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be
given by delivering it or by muiling it by first class mail to me at the Property AddresR above or at !l different address ifJ
give the Note Holder a notice ofmy different address.
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it
by first class mail to the Note Holder at the address stated in Section 3(A) above or at a different address ifl am given a
notice oftbat different address,
9.
OBLIGATIONS OF PERSONS UNDER IBIS NOTE
If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser
of this Note is also obligated to do these things. Any person who takes over these obligations, including the obligations
of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note
Holder may enforce its rights under this Note against each person individually or against all ofus together. This means
that any one ofus may be required to pay all of the amounts owed under this Note.
10.
WAIVERS
I and any other person who bas obligations under this Note waive the rights of Presentment and Notice of
Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of
Dishonor" means the right to require the Note Holder to give notice to other persons lb.at amounts due have not been
paid.
11.
UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections
given to the Note Holder under this Note, a Mortgage, Deed ofTrust, or Security Deed (the "Security Instrument"), dated
the same date as this Note, protects the Note Holder from possible losses which might result ifl do not keep the promises
which I make in this Note. That Security Instrument describes how and under what conditions 1 may be required to make
immediate payment in full of all amounts I owe under this Note. Some of those conditions are described as follows:

If all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument. However, tb.is option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also sb.all not exercise this option if: (a) Borrower causes to be
submitted to Lender i1uormation required by Lender to evaluate the intended transferee as if a new
loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
will not be impaired by the loan assumption and tb.at the risk of u. breach of any covenant or agreement
in this Security Instrument is acceptable to Lender.
To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a
conditi011 to Lender's consent to the loan assumption. Lender may also require the transferee to sign
an assumption agreement that is acceptable to Lender and that obligates the transferee to keep all the
promises and agreements made in the Note and in this Security lnstrument. Borrower will continm: to
be obligated under the Note and this Security Instrument unless Lender releases Borrower i11 writing.
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If Lender exercises the option to require immediate payment in full, Lender sha\! give
Borrower notice of acceleration. The notice shall provide n period of not less than 30 days from tile
date the notice i.s given in accordance with Section 15 within whlch Borrower must pay all sums
secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this
period, Lender may invoke any remedies permitted by this Security Instrument without further notice
or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSJGNED.

(Seal)
-Borrower

(Seal)
-Borrower

[Sign Original Only]
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Closing Notice to Borrower (Idaho)

IF THIS IS A REFINANCE WITHIN 2 YEARS, YOU MAY BE ENTITLED TO A
REDUCED PREMIUM. PLEASE DISCUSS WHETHER YOU ARE ELIGIBLE FOR A
DISCOUNTED PREMIUM WITH THE TITLE OFFJCER AT THIS CLOSING.
Our Commitment for title insurance indicates that you are the owner of the property
described therein and that you are now obtaining a new mortgage loan on this property.
To detennine eligibility for a discounted premium, please provide the title closer with:

A copy of a loan policy for a loan taken out on the property within the past 2 years,
or,
A copy of an Owner's policy issued to you for this property within the past 2 years.
A closing statement confirming payment of a premium for the prior title insurance
policy and the amount of the policy.

If the loan policy insured a construction loan taken out in your name within the
past 1 year ( or construction of your home has just been completed within the past
120 days) please bring these details to our attention.
IF YOUR NEW MORTGAGE LOAN IS PAYING OFF A PRlOR INSTITUTIONAL
("FIRST LIEN") MORTGAGE LOAN TAKEN OUT WITHIN THE PAST 2 YEARS,
IT WILL NOT BE NECESSARY TO PROVIDE EVIDENCE OF THAT TITLE
INSURANCE POLICY. WE WILL ASSUME THAT A TITLE INSURANCE POLICY
WAS ISSUED IN CONNECTION WITH THAT PRIOR INSTITUTIONAL
MORTGAGE, AND APPLY THE SUPPLEMENTAL (REFINANCE) CREDIT
ACCORDINGLY.

Please acknowledge your understanding of the above by signing below.
Date:
Borrower:

Borrower:

Leslie L. Benz

Sign

I~

Sign
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AFFIDAVIT OF TITLE AND INDEMNITY
To 1he best of my knowledge, the undersigned does (do) hereby declare under penally of perjury that with respect to the li!le to
the property described in the Sun Valley Title Company Commitment for Title Insurance O1·der No ~
that;
l
there are no unpaid bills for labor and materials for im[Jrovements made upon said land for which o claim of lien may
be Ii led except:

2.

subsequent to the effective date of the above referenced commitment far title insurance !here have been no _judgments
or fed era la, liens recorded in Blaine County, Idoho or any Iiens in favor of the State of Idaho ii led in the Offict! or the
loaho Secretary of State against the undersigned and no petition in bankruptcy has been filed except;

3.

there are no lea~es, agreements of sale or rights of flrsl refusal binding the prnperty except;

4.

the undersigned has (have) no knowledge of any lien, defect, encumbrance, encroachment, boundary dispute or adverse
claim lo the title other than as set forth in the above referenced commitment for title insurance except;

5.

the number shown below is the correct tax payer identification number of the undersigned

MARITAL STATUS VERIFICATION:
l/We the undersigned hereby state and affirm thal the following information as to my/our marital status ls accurate as of
this date _ _ _ _ __

Leslie L. Benz

lP

No change from title commitment
~al
__ Change as follows from title commitment
Initial
_
Now Single/Unmarried:
from
Divorced
On
___
__
__
__
__
__
__
__
__
_

Now
Married
To_ _
_ _ _ _ _ _ _ _ __

__ Not Applicable Buyer is a Corporation,
Initial LLC or other such entity

__ No change from title commitment
Initial
__ Change as follows from title commitment
Initial
_
Now Single/Unmarried:
Divorced
from
On
___
__
__
__
__
__
__
__
___
Now Married

__ Not Applicable - Buyer is a Corporation,
Initial LLC or other such entity

The undersigned does (do) hereby agree to indemnify and save harmless Sun Valley Title Company and Commonwealth Land
Title Insurance Company from any loss or damage under a policy of title insurance which loss or damage has occurred from the
issuance of title insurance in reliance upon !he accuracy of the foregoing statements,
Dated !his _ _ _ day of _ _ _ _ _ __, 2009

SSN/TrN

SSN/TIN
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Return To:
ING BANK, FSB
30 7TH AVE SOUTH
ST CLOUD, MN 5B301

Prepared By:
ING BANK, FSB
30 7TH AVE SOUTH
ST CLOUD, MN 56301

- - - - - - - - - - - - - [ S p a c e Above This Line For Recording Data]

DEED OF TRUST
DEFINITIONS
Words used in multiple sections of chis document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 2 l. Certain rules regarding the usage of words used in chis documenc are
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated 01-30-2D09
together with all Riders to tb.is document.
(B) ''Borrower" is
LESLIE L. BENZ, AN UNMARRIED WOMAN

Borrower is tile truster under tllis Security Instrument.
(C) "Lender" is ING BANK, FSB
Lender is a FEDERAL SAVINGS BANK
organized and existing under tile Jaws of THE UNITED STATES OF AMERICA

l\'i~~Single Fomily,FanMI Mae/Fredd,o Mee UNIFORM INSTRUMENT
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Lender's address is

30 7TH AVE SOUTH, ST CLOUD, MN 56301

Lender is tlle beneficiary under tltis Security Instrument.
(D) "Trustee" is SUN VALLEYTITLE COMPANY
271 1ST AVE NORTH PO BOX 2385 KETCHUM, ID 8334D
(E) "Note" means tlle promissory uote signed by Borrower and dated 01-30-2009
Tlte Note st.ates tllal Borrower owes Lender ONE MILLION NINE HUNDRED FIFTY THOUSAND ANO N0/100

Dollars
(U.S. $ 1,950,000.00
) plus interest. Borrower llas promised to pay this debt in regular Periodic
Payments and to pay the deht in full uot later than 03-01-2039
(F) "Property" means tne property tllat is described below under tlle beading "Transfer of Rights in the
Property.'
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment cllarges and late charges
due under the Note, and all sums due under this Security lustrument, plus interest.
(B) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

GJ Adjustable Ra.te Rider D Condominium Rider
D
0 Balloon Rider
W Planned Unit Development Rider D
D
0 VA Rider
D Biweekly Payment Rider

Second Home Rider
1-4 Family Rider
Otller(s) [specify]

(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealab\e judicial opinions.
(J) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
cilarges tnat are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(K) "Electronic Funds Transfer" means any transfer of funds, other tllan a transaction originated by
check, draft, or similar paper instrument, whicb is initiated througb an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or autborize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers. automated teller
machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse
transfers.
(L) "Escrow Items" means those items that are described in Section 3.
(M) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by aay tbird party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, th.e Property; (ii) condemnation or other taking of all or any part of tlle
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of. or omissions as to, the
value and/or condition of the Property.
(N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.
(0) "Periodic Payment'' means the regularly scheduled amount due for (i) principal and interest under tile
Note, plus (ii) any amountb under Section 3 of this Security Instrument.
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(P) "RESPA" means the Real Estate Settlement Procedures Act (l2 U.S.C. Section 2601 et seq.) and its
implememing regulation, Regulation X (24 C. F. R. Part 3500), as tiley might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject maner. !>..s used
in this Security Instrument, "RESPA" refers to all requiremems aud restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA.
(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, wilether or
not that party has assumed Borrower's obligations under the Note aod/or this Security Instrument.
TRANSFER OF RJGHTS IN THE PROPERTY
This Security Instrument secures to Lender: (i) the repaymem of the Loan, and all renewals, extensions and
modifications of the Note; and (ii) tlJe performance of Borrower's covenants and agreements under tilis
Security Instrument and tile Note. For this purpose, Borrower irrevocably grants and conveys lo
Trustee, in trust, with power of sale, the following described property located in tbe
COUNTY
of BLAINE
[Type of Recording Jurisdiction]

[Name of Recording Jurisdiction]

SEE ATTACHED EXHIBIT A

Parcel ID Number: RP 002460000100 A
345 WALL STREET
BLAINE COUNTY

wilich currently has the address of
[Street]
[Zip Ccxle]

[CiiyJ. ldailo 83340

("Property Address"):
TOGETHER WITH all the improvemems now or hereafter erected on the propeny, and all
easements, appurtenances, and fixtures now or hereafter a pan of the property. All replacements and
additions silall also be covered by this Security Instrument. All of tbe foregoing is referred to in tilis
Security lnstrumem as the "Property."
BORROWER COVENANTS tllal Borrower is lawfully seised of the estate hereby conveyed and has
the right to graat and convey the Propeny and that the Propeny is unencumbered. except for encumbrances
of record. Borrower warrants and will defend generally tile title to the Propeny against all claims and
demands, subject to any encumbrances of record.
lDAH0·S1ngle Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
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THIS SECURITY INSTRUMENT combiues unifonn covenants for natioual use aud uou-uuifonn
coveuants with limited variatioru; by jurisdiction to constitute a uniform security instrument covering real
property.
UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment or Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, aud interest on, the debt evideoced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuam to Section 3. Payments due under the Note aud this Security lnstrurnem shall be made in U.S.
currency. However, if any check or otller instrument received by Lender as payment under tbe Note or tllis
Security lnstrumem is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Nole and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) mouey order; (c) certified check, bank check., treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.
Payments are deemed received by Lender when received at the location designated in the Note or at
such otller location as may be designated by Lender in accordance with ttie notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, wittiow waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at tile time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due dale, th.en Lender need not pay
illlerest on unapplied funds. Leader may hold sucll unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender sllall either apply
sucb funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstandiug
principal balance under the Nole immediately prior to foreclosure. No offset or claim wllich Borrower
might have now or in the future against Lender sbal.l relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreemems secured by this Security
Instrument.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under tile Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to eacb Periodic Payment in the order in which it became due. Any remaining amounts
sllall be applied first to late cllarges, second to any other amounts due under this Security lnstrument, and
then to reduce tile principal balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment wllich includes a
sufficient amoum to pay any late cllarge due, tile payment may be applied to tile delinquent payment and
tbe late cbarge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to tile extem that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to tile full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.
Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not exteud or postpone the due elate, or chauge the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note i~ paid in full, a sum (the "Funds") to provide for payment or amounts due
for: (a) taxes and assessments and other items which can anain priority over this Security lnstrument as a
lien or encumbrance on tile Propeny; (b) leasellold payments or ground rems on tile Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5: and (d) Mortgage Insurance
IDAHO·S1~la Family-Fannie Ma1t/Fraddie Mac UNIFORM INSTRUMENT
VMP~
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premiums. if any, or any sums payable by Borrower to Lender in lieu of tlle payment of Mortgage
Insurance premiums iu accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the tenn of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments. if any, be escrowed by Borrower, and such dues, fees aud
assessments shall be au Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items al any time. Any ~ucb waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and wbere payable. th~ amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall ror all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement•
is used iu Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Sectiou 9
and pay such amount and Borrower sbal.l then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.
Lender may, at any time, collect and bold Funds iu an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay tile Escrow Items uo later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to mak.e such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Fuuds, Leuder shall not be required to pay Borrower
any interest or earnings ou the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, au annual accounting of the
Funds as required by RESPA.
If there is a surplus of Funds held in escrow. as defiued under RESP A. Lender shall account to
Borrower for the excess funds in accordance witb RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender sball notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to mak.e
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
Upon payment in full of all sums secured by this Security loslrumem, Lender shall promptly refund
to Borrower any Funds held by Leuder.
4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, aud imposiLions
attributable to the Property which can attain priority over this Security lustrument. leasehold payments or
ground rents ou tile Property, if any, aud Community Associatiou Dues, Fees. aud Assessments. if auy. To
tile extent that tilese items are Escrow Items. Borrower shall pay them in the manner provided in Section 3.
Borrower shall promptly di8charge any lieu which has priority over this Security lnslrument unless
Borrower: (a) agrees in w riling to the payment of the obi igation secured by tile Iieu in a mauner acceptable
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to Lender, bur ouly so long as Borrower is perfom1ing sucl.J agreement; (h) contests the lieu in good faitl.J
by. or defeuds agaiust enforcement of the lien in, legal proceedings which in Lender's opinion operale to
prevent the enforcernent of the lien while those proceeding~ are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfac10ry to Lender subordinating
the lien to ibis Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
lien. Witl.lin 10 days of the date on which that notice is given. Borrower sl.lall satisfy tile lieu or take one or
more of the actiou.~ set fortl.1 above in this Section 4.
Lender may require Borrower to pay a one-time cl.large for a real estate iax verification and/or
reporting service used by Lender in connection witl.1 this Loan.
5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erecled on
the Property insured against loss by fire, l.lazards included within the term "extended coverage,' and any
other hazards including, but not limited to, earthquakes and floods, for whicb Lender requires iusurance.
This insurance shall be maintained in the amounts (including deductible levels) aud for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen hy Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one-time charge for flood zone determination
and certification services and subsequent charges each Lime remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Leader may obtain iusurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or tile contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges trull the cost of the insurance coverage so obtained might siguificantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.
All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee aud/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums aud
renewal uotices. If Borrower obtairu; any form of iusurance coverage, uot otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additioual loss payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Uuless Lender and Borrower otherwise agree
iu writing, auy insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoratiou or repair is economically feasible and
Leuder' s security is not lesseued. During such repair and restoratiou period, Lender shall have ti.le right to
llold such insurance proceeds until Leuder llas had an opportunity to inspect sucb Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration 10 a single payment or in a series
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of progres~ paymen!s as tl1e work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not he required to pay Borrower any
interest or earnings ou such proceeds. Fees for public adjusters, or other third panies, retaiued hy
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
tlle restoration or repair is not economically feasible or Lender's security would be lessened, the iruurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, lf aoy, paid to Borrower. Suell insurance proceeds sball be applied in the order provided for 10
Section 2.
If Borrower abandons tb.e Propen:y, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does uol respond within 30 days to a notice from Lender that the
insurance carrier bas offered to settle a claim, theo Lender may negotiate and settle the claim. The 30-day
period will begin wb.eo the notice is given. In either event, or if Lender acquires tb.e Propen:y under
Section 22 or otherwise, Borrower hereby assigru to Lender (a) Borrower's rights !O any insurance
proceeds io an amoum not to exceed the amounts unpaid under the Note or this Securiry lnstrumeot, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premium~ paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amouotS unpaid under the Note or this Security IIDitrument, whether or uoc then due.
6. Occupancy. Borrower shall occupy, establish, and use the Propeny as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall contiuue to occupy the
Property as Borrower's principal residence for at leasr one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Propen:y to deteriorate or commit waste oo the
Property. Whether or not Borrower is residing in the Propen:y, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
detennined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property. Borrower
shall be responsible for repairing or restoring the Property ollly if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress paymellts as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is nOl relieved of Borrower's obligation for the completion of
such repair or restoration.
Lender or its agent may make reasouable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender sball give
Borrower no1ice at tbe time of or prior to such an interior inspection specifying such reasouable cause.
8. Borrower 1s Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender witb material iufonnation) in connectiou with tile Loau. Material
representations include, but are not limited 10, representations coucerning Borrower's occupancy of tbe
Property as Borrower's principal residence.
9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security llllitrumenl, (b) there
is a legal proceeding that might siguificamly affect Lender's iuterest iu the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
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enforcemem of a lien which may attain pnonty over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property. then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's acLions can include, but are not limited to: (a) paying any sums secured by a lieu
which has priority over this Security Instrument; (b) appearing in court; aud (c) paying reasonable
anorneys' fees to protect its interest in tile Property and/or rights nuder this Security lnstrument. including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to mak:e repairs, change locks, replace or board 11p doors aud windows, drain waler
from pipes, eliminate building or other code violaLions or dangerous conditions, and have utilities turned
on or off. Although Lender may Lake action under tliis Section 9, Leader does 1101 have lo do so and is not
under any duty or obligation 10 do so l1 is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.
Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.
If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to tile Property, the leaseb.old and the fee title shall not merge unless
Lender agrees to the merger in writing.
10. Mortgage Insurance. If Lender required Mortgage Insurance as a coudilion of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Leuder ceases to be available from the mortgage insurer tllat
previously provided such insurance aud Borrower was required to mak:e separately designated payments
10ward the premiums for Mortgage Insurance, Borrower sb.all pay the premi urns required to ob1.aio
coverage substantially equivalent to the Mortgage lnsurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage lusurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve snail be
non-refundable, notwithstanding the fact tbal the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period tb.at Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mongage
lnsurance as a condition of mak:ing the Loan and Borrower was required to make separately designated
payments toward the premiums for Mongage Insurance, Borrower shall pay the premiums required to
maiatain Mortgage Insurance in effect, or to provide a uoa-refuru:lable loss reserve. uutil Lender's
requirement for Mongage Insurance ends in accordance witb. any written agreement between Borrower and
Lender providing for such termiuatio11 or umil tenuinatioo is required by Applicable Law. Nothing in this
Section IO affects Borrower's obligation to pay iuterest at tbe rate provided in the Note.
Mon.gage Insurance reimburses Lender (or any emity that purcb.ases the Note) for certain losses ii
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
ln.sura uce.
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Mortgage insurers evaluate their total risk. on all sucb insurance in force from time to time, and may
enter into agreements witb other parties tllal sllare or modify Llleir risk, or reduce losses. These agreements
are on tenns and conditions that are satisfactory LO the mongage insurer and tbe other parry (or parties) Lo
these agreements. These agreements may require the mortgage insurer to make payments using any source
of fuuds that the mongage insurer may have available (whicll may include funds ob1.ained from Mortgage
Insurance premiums).
As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or migl11 be char-c1cterized as) a portion of Borrower's payments for Mortgage Iusurauce, in
excllauge for sharing or modifying the mortgage insurer'5 risk, or reducing losses. lf such agreement
provides tllat an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.· Further:
(a) Any such agreements will not affect the amounts that Borrower bas agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance tenninated automatically, and/ or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
tennination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of

the Property, if tile restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opponunity to inspect such Property to ensure the work bas been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, tile Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Sucb Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.
lo the event of a total taking, destruction, or loss in value of the Property. the Miscellaneous
Proceeds shall be applied to tbe sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.
In tile event of a panial caking, destruction, or loss in value of the Propeny in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of lhe sui::ru; secured by this Security lnstrumenl immediately before the panial
taking, destruction, or loss in value, unless Borrower and Lender olherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) tile total amount of tile sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property immediately
before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
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In the event of a partial taking, destruction, or loss in value of the Property in whicb the fair market
value of the Propeny immediately before tbe partial taking, destruction, or loss in value is less tbao tbe
amount of tbe sums secured immediately before tbe paniaJ raking, destruction, or loss in value. uuless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds sb.all be applied to tbe sums
secured by tbis Security lostrumeor wbetber or not tb.e sums are tben due.
If rhe Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Parry (as defined in the next sentence) offers 10 make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by tllis Security Instrument, whether or 001 then due. "Opposing Parry" mearu the third party
tl!at owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whetb.er civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impainneot of Lender's
interest in the Property or righlS under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are anributable to the impairment of Lender's interest in tlle Property
are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds thar are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortiz.atioo of the sums secured by this Security lnstrwnem granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in lnteresl of Borrower. Lender shall not be required lo commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or ot:hervo'ise modify
amortization of the sums secured by this Security Iostrumeat by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearauce by Lender in exercising any righl or
remedy including, without limitation, Lender's acceptance of paymeors from third persons, entities or
Successors in loteresr of Borrower or in amounts less than the amoum then due, sllall not be a waiver of or
preclude the exercise of any right or remedy.
·
13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees tbal Borrower's obligations and liability sllall be joint and several. However, any Borrower who
co-signs this Security lnstrumem but does nor execute the Note (a "co-signer"): (a) is co-signing tl!is
Securlty ]oslrumem only lo mortgage, graol and convey the co-signer's interest in the Property under the
renns of !his Security Iustrumeot; (b) is nor personally obligated to pay tl!e sums secured by this Security
Instrument; and (c) agrees ti.Jar Leader and any other Borrower can agree to extend. modify, forbear or
make any accommodations witb regard to the renns of !his Security lnsrrumenl or 11.Je Note wil.bour rhe
co-signer's consent.
Subject to the provisioru of Section 18, any Successor iu lnteresr of Borrower who assumes
Borrower's obligations under this Security lnsrrumeat in writing, and is approved by Lender, shall obtain
all of Borrower's rights aud heuefits uuder Ibis Security lnstrumem. Borrower sllall not be released from
Borrower's obligarions and liability under !his Securiry Instrument unless Lender agrees to such release in
writing. The covenams and agreements of this Securiry lnsrrument shall biud (except as provided in
Section 20) and benefit tb.e successors and assigns of Lender.
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14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default. for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, anorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of expres,G authority in this Security Instrument 10 charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lemler may not charge
fees that. are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subjecl to a law which sets maximum loan charges, and that law is finally interpreled so
tllat the interest or other loan charges collected or to he collected in connection witll the Loan exceed the
pennit1ed limits, then: (a) any such loan charge shall be reduced by the amount uecessary to reduce the
cbarge 10 the permitted limit; and (b) any sums already collected from Borrower whicb exceeded pem1itted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under llle Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a panial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.
15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with tllis Security Instrument shall be deemed to
nave beeu given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent hy other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower bas designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated umice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security lnstrumem shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requiremem under this Security
Instrument.
16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations com.ained in this Security lnstrumem are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the partie5 to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreemem by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.
As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of tl1e feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) tbe word "may" gives sole discretion without any obligation to
take any action.
17. Borrower's Copy. Borrower shall be giveu one copy of the Note and of this Securiry Instrument.
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18. Transfer of the Property or a Beneficial Interest in Borrower. As used in tl.Jis Section 18,
"Interest in the Propeny'' means any legal or beneficial interest it1 the Propercy, including, but not limited
to, tllose beneficial imerests trausferred in a boocl for deed, contract for deed, ins1allmen1 sales contract or
escrow agreement, the intent of whicll is the transfer of title by Borrower at a future date to a purcbaser.
If all or any pan of the Property or any Interest in the Property is sold or trall5ferred (or if Borrower
is not a natural person and a beneficial iuterest in Borrower is sold or transferred) witbout Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
l nstrument. However, this option sllall not be exercised by Lender if such exercise is prollibited by
Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date tile notice is given in accordance with Section 15
within wbich Borrower must pay all sums secured by tllis Security Instrument. If Borrower fails to pay
these sU1Ds prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.
19. Borrower 1s Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have tile right to have enforcement of this Security Instrument discontinued at any time
prior to tile earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security lnstrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's rigllt to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Leuder all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing tbis Security Instrument, includiug, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and otller fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as ~elected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration bad occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.
20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the eutity {known as tile "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under tlle Note, this Security lnstrwnem, and Applicable Law. There also migllt be
one or more changes of tile Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer. Borrower will be givea written notice of the cllange whiclJ will state tile name and address of the
new Loan Servicer, the address to which payments should be made aud any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter tlle Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer aud are not
assumed by the Note purchaser unless otberwise provided by the Note purchaser.
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Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of. this Security Instrument, until sucb Borrower or Lender has notified the other party (witb such
notice given in compliance with the requirements of Section 15) of sucn alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, tha1 time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opponunity to take corrective
action provisions of this Section 20.
21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environment11l Law" means federal laws and laws of the jurisdiction where the Propeny is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Enviroomental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
Borrower sllall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting tile Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use. or release of a
Hazardous Substance, creates a condition that adversely affects tb.e value of tbe Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances tllat are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not Iimited to, hazardous substances in consumer products).
Borrower shall promptly give Lender written notice of (a) any investigation, claim. demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or EnvirollIDental Law of which Borrower bas actual knowledge, (b) any
Environmental Condition, including but not limited to. any spilling, leak:ing, disclJ.arge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) tbe action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must he cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
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this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any otber remedies pennJtted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.
If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender 1s election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Trustee shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
other persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons
and in the manner prescribed by Applicable Law. After the time required by Applicable Law,
Trustee, without demand on Borrower, shall sell the Property at public auction to the highest bidder
at the time and place and under the terms designated in the notice of sale in one or more parcels and
in any order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by
public announcement at the time and place of any previously scheduled sale. Lender or its designee
may purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee 1s deed shall be prime fade
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee 1s
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it.
23. Reconveyance. Upon payment of aU sums secured by this Securiry Instrument. Lender shall
request Trustee to reconvey the Property and sball surrender this Securiry Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranry to the person or persons legally entitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persoas a fee for reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicable Law.
24. Substitute Trnstee. Lender may, for any reason or cause, from time to time remove Trustee and
appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of t11e Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law.
25. Area and Location of Property. The Property is (a) located witbiu an incorporated city or
village; (b) uot more than 80 acres, regardless of its location, provided it is not principally used for the
agricultural production of crops, livestock, dairy or aquatic goods; or (c) not more than 40 acres,
regardless of its use or location.
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BY SIGNING BELOW, Borrower accepts aucJ agrees !O tlle terms aucJ covenauts contained iu tllis
Rider execute(! by Borrower aucJ recorded with iL

Security lu~trument and in any

Witnesses:

(Seal)

(Seal)

-Borrower

-Borrower

(Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

-Borrower

- - - - - - - - - - - - - - (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower
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County ss:

STATE OF IDAHO,

On !his

~ n..-*

day

l11,r o l '--1 ...._

o1i ~l~ _
µft:'sc.-o

, before me.

o

a Notary Public in and for said county and state. persoually appeared
LESLIE L. BENZ, AN UNMARRIED WOMAN

known or Eed to me to be the person(s) wllo executed the foregoing instrument, and acknowledged to
me that he ~/tbey executed the same.
In wi ess whereof I have hereunto set my hand and affixed my official seal tbe day and year in this
cenlficace first above wrinen,

CAROLYN BAIRO
NOTARY PUBLIC
STATE OF IDAHO
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ADJUSTABLE RATE RIDER
(LIBOR One-Year Index (As Published In The Wall Street Journal)- Rate Caps)
THIS ADJUSTABLE RATE RIDER is made this day ofOl/30/2009, and is incorporated into and shall be
deemed to amend and supplement the Mortgage. Deed ofTrust, or Security Deed (the "Security Instrument") of the same
date given by the undersigned (the "Borrower") to secure Borrower's Adjustable Rate Note (the "Note") to ING Bank,
fsb, 30 711 ' Avenue South, St. Cloud, MN 56301 (the "Lender") of the same date and covering the property described in
the Security Instrument and located at:
345 Wall Street Blaine Counti ID 83340
(Property Address)

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN
THE INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE
LIMITS THE AMOUNT THE BORROWER'S INTEREST RATE CAN
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE THE
BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:
A.

INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of 5.500%. The Note provides for changes in the interest rate and
the monthly payments as follows:
INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of March 1, 2016, and on that day every 12th month
thereafter. Each date on which my interest rate could change is called a "Change Date."
4.

(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the average of
interbank offered rates for one-year U.S. dollar-denominated deposits in the London market ("LIB OR"), as published in
The Wall Street Journal. The most recent Index figure available as of the date 45 days before each Change Date is called
the "Current Index."
If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable
information. The Note Holder will give me notice of this choice.

(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding 2.500 percentage points
(2.500%) to the Current Index. The Note Holder will then round the result ofthis addition to the nearest one-eighth of
one percentage point (0.125%). Subject to the limits stated in Section 4(D) below. thi.s rounded amount will be my
new interest rate until the next Change Date.
The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the
unpaid principal that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in
substantially equal payments. The result of this calculation will be the new amount of my monthly payment.

~
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(D) Limits on Interest Rate Changes
The interest rate l am required to pay at the first Change Date will not be greater than 7.500% or less than
3.500%. Thereafter, my interest rate will never be increased or decreased on any single Change Date by more than two
percentage points from tbe rate of interest I bave been paying for the preceding 12 months. My interest rate will never be
greater than 11.500%.

(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly
payment begiMing on the first monthly payment date after the Change Date until the amount of my monthly payment
changes again.
(F)

Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to be
given to me and also the title and telephone number of a person who will answer any question I may have regarding the
notice.

B.

TRANSFER OF TIIE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Section 18 of the Security Instrument is amended to read as follows:
Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or ifBorrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable
Law. Lender also shall not exercise this option if: (a) Borrower causes to be submitted to Lender infonnation
required by Lender to evaluate the intended transferee as ifa new loan were being made to the transferee; and
(b) Lender reasonably determines that Lender's security will not be impaired by the loan assumption and that
the risk of a breach of any covenant or agreement in this Security Instrument is acceptable to Lender.
To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to
Lender's consent to the loan assumption. Lender may also require the transferee to sign an assumption
agreement that is acceptable to Lender and that obligates the transferee to keep all the promises and
agreements made in the Note and in this Security Instrument. Borrower will continue to be obligated under
the Note and this Security Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower
notice of acceleration. The notice sh.all provide o period of not less than 30 days from the date tbe notice is
given in accordance with Section 15 within which Borrower must pay all sums secured by this Security
Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Adjustable
Rate Rider.

(Seal)
-Borrower

(Seal)
-Borrower
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PLANNED UNIT DEVELOPMENT RIDER
THIS PLANNED UNIT DEVELOPMENT RIDER is made this 30TH
day of
JANUARY, 2009
, and is incorporated into and shall be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the
"Security Instrument") of the same date, given by the undersigned (the "Borrower") to
secure Borrower's Note to ING BANK, FSB, ORGANIZED AND EXISTING UNDER THE LAWS OF THE UNITED
STATES OF AMERICA
(the "Lender") of the same date and

covering

the Property described

in the Security

Instrument and located at: 345 WALL STREET, BLAINE COUNTY, ID 83340

[Property Address)
The Property includes, but is not limited to, a parcel of land improved with a dwelling,
together with other such parcels and certain common areas and facilities, as described in
C0VENAtlJTS A~ID DECLARATIONS

{the "Declaration"). The Property
GIMLET MASTER ASSOCIATION, INC.

1s a part of a planned

unit development

known as

[Name of Planned Unit Development]
(the "PUD"). The Property also includes Borrower's interest in the homeowners assoc1at1on or
equivalent entity owning or managing the common areas and facilities of the PUD (the
"Owners Association") and the uses, benefits and proceeds of Borrower's interest.
PUD COVENANTS. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:
A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's
Constituent Documents. The "Constituent Documents" are the (i) Declaration; (ii) articles of
incorporation, trust instrument or any equivalent document which creates the Owners
Association; and (iii) any by-laws or other rules or regulations of the Owners Association.
Borrower shall promptly pay, when due, all dues and assessments imposed pursuant to the
Constituent Documents.

MULTISTATE PUD RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
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B. Property Insurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a "master" or "blanket" policy insuring the Property which is
satisfactory to Lender and which provides insurance coverage in 1he amounts (including
deductible levels), for the periods, and against loss by fire, hazards included within the term
''extended coverage," and any other hazards, including, but not limited to, earthquakes and
floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 3
for the Periodic Payment to Lender of the yearly premium installments for property insurance
on the Property; and Iii) Borrower's obligation under Section 5 to maintain property insurance
coverage on the Property is deemed satisfied to the extent that the required coverage is
provided by the Owners Association policy.
What Lender requires as a condition of this waiver can change during the term of the
loan.
Borrower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the master or blanket policy.
In the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property, or to common areas and facilities of the PUD, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender shall
apply the proceeds to the sums secured by the Security Instrument, whether or not then due,
with the excess, if any, paid to Borrower.
C. Public Liability Insurance. Borrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extent of coverage to Lender.
D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking of all
or any part of the Property or the common areas and facilities of the PUD, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
provided in Section 11 .
E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by fire or other casualty or in the case of a taking
by condemnation or eminent domain; (ii) any amendment to any provision of the "Constituent
Documents" if the provision is for the express benefit of Lender; (iii) termination of
professional management and assumption of self-management oi the Owners Association; or
(iv) any action which would have the effect of rendering the public liability insurance coverage
maintained by the Owners Association unacceptable to Lender.
F. Remedies. If Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall become
additional debt of Borrower secured by the Security Instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to
Borrower requesting payment.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in

-::-~,...:..~"""'pj"'"~~""s''-E:-;:_;-+~--~--'----_-B-or:~::1:

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)
-Borrower

-Borrower

- - - - - - - - - - - - - - - (Seal)
-Borrower

_ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Seal)

-Borrower

-Borrower

9®- 7R (0411 )
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EXI--llBIT "A"

Lot 10 of GIMLET SUBDIVISION NO. 13, BLAINE COUNTY, IDAHO, according
to the official plat thereof, on file in the office of the County Recorder, recorded
October 27, 1980, as Instrument No. 208218, records of Blaine County, Idaho.
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Request for Taxpayer
Identification Number and Certification

!Rev. October 20071
Department of the Treasury
Internal Revenue Service

Give iorm to the requester.
Do not send to the IRS.

Name (as shown on your income ta.x return)

.,C,

i

LESLIE L. BENZ
Busines~ name, if different from above

C:

.,

of----------=-----------,=...-------==:-----------------------------~ Check opprcprrnte box:
Individual/Sole proprietor
Corpornt1on
Partnership

~-2
._ ., D
0

.5

,; !'!
d:

~

D

Limited hebility company. Enter the tax cles.silicetion ID~ disregarded entity, C = corporation. P ~ partnership) ~

Dother see instructions ~
Address (number, street, and apt. or suite no.)

£)!empt payM

Requester's name and address (optional)

,_3~4=5.a.aW.a.aA=LL""S""'TR""'E__
ET.......,_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __,ING BANK, FSB
30 7TH AVE SOUTH
~ BLAINE COUNTY, ID B3340
ST CLOUD MN 58301
~ City, state, and ZIP code

Ji

List account number(s) here {optional)

Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. The TIN provided must match the name given on Line 1 to avoid

i1f tiif PIWU:1111 WTilrl1iir:t Wit Ii Wiii IW:1 !if'il% rrrifi lif Nlf WUII iii 1i11'.11W

alien
employer identification number (EINI. If you do not have a number, see How to get B TIN on page 3.
No111. If the account is in more than one name, see the chart on page 4 for guidelines on whose number to
enter.

hkNiil

Employer Identification number

Certification

Under penalties of perjury, I certify that:
1, The number shown on this form is my correct taxpayer identification number {or I am waiting for a number to be issued to me), and
2. I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (bl I have not been notified by the Internal
Revenue Service ORSI that I am subject to backup withholding as a result of a failure to report all interest or dividends, or le) the IRS has
notified me that I am no longer subject to backup withholding, and
3. I am a U.S. citizen or other U.S. person (defined below).
Certltica1ion instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding
,cause you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage
.,lterest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement !IRA). and
generally, payments other than interest nd dividends, you are not required to sign the Certification, but you must provide your correct TIN. See the
instructions on a e 4.

Sign
Here

Date ~

General Instructions
Section references are to the Internal Revenue Code unless otherwise
noted.

Purpose of Form
A person who is required to file an information return with the IRS
must obtain your correct taxpayer identification number (TIN) to report,
tor example, income paid to you, real estate transactions, mortgage
interest you paid, acquisition or abandonment of secured property,
cancellation of debt, or contributions you made to an IRA.
Use Form W-9 only if you are a U.S. person !including a resident
alien). to provide your correct TIN to the person requesting it !the
requester) and, when applicable, to:

1. Certify that the TIN you are giving 1s correct lor you are waiting
for a number to be issued),
2. Certify that you are not subject to backup withholding, or
3. Claim exemption from backup withholding if you are a U.S.
exempt payee. If applicable, you are also certifying that as a U.S.
person, your allocable share of any partnership income from a U.S.
trade or business 1s not subject to the withholding tax on foreign
partners' share of effectively connected income.
No1e. If a requester gives you a form other than Form V\/-8 to request
"our TIN, you must use the requester's form if it is substantially similar
this Form V\/-9.

Definition of a U.S. person. For federal tax purposes, you are
considered e U.S. person if you ere:
•
An individual who is a U.S. citizen or U.S. resident alien,
•
A partnership, corporat10n, company, or association created or
organized in the United States or under the laws of the United States,
•
•

An estate !other than a foreign estate), or
A domestic trust las defined in Regulations section 301.7701-71.

Special rules for partnerships. Partnerships that conduct a trade or
business in the United States are generally required to pay a
withholding tax on any foreign partners' share of income from such
business. Further, 1n certain cases where a Form W-9 has not been
received, a partnership is required to presume that a partner is a
foreign person, and pay the withholding tax. Therefore, if you are a
U.S. person that 1s a partner in a partnership conducting a trade or
business in the United States, provide Form W-9 to the partnership to
establish your U.S. status and avoid withholding on your share of
partnership income.

The person who gives Form W-8 to the partnership for purposes of
establishing its U.S. status and avoiding withholding on its allocable
share of net income from the partnership conducting a trade or
business in the United States is in the following cases;
•
The U.S. owner of a disregarded entity and not the entity,

Wolters Kluwer Financial Services
VMP~-9030 101111
Page 1 of 4
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• The U.S. grantor or other owner of a grantor trust and not the
trust, and
• The U.S. trust lother than a grantor trust) and not the beneficiaries
:if the trust.
Foreign person. If you are a foreign person. do not use Form W-9.
Instead, use the appropriate Form W·B lsee Publication 515,

4. The IRS tells you that you are subIect to backup withholding
because you did not report all your interest and dividends on your tax
return (for reportable interest and dividends only). or

5. You do not certity to the requester that you are not subject to
backup withholding under 4 above lfor reportable ,merest and dividend
accounts opened etter 1983 only).
Certain payees and payments are exempt from backup withholding.

Withholding of Tax on Nonresident Aliens and Foreign Entities).
Nonresiden1 alien who becomes a residen1 alien. Generally, only a

nonresident al,en individual may use the terms of a tax treaty to reduce
or eliminate U.S. tax on certain types of income. However, most tax
treaties contain a provision known as a "saving clause: Exceptions
specified in the saving clause may permit an exemption from ta>c to
continue for certain types of income even after the payee has
otherwise become a U.S. resident ahen for tax purposes.
If you are a U.S. resident alien who is relying on an exception
contained in the saving clause of a tax treaty to claim an exemption
from U.S. tax on certain types of income, you must attach a statement

See the instructions below and the separate Instructions for the
Requester of Form W-9.
Also see Spec1sl rules for pannerships on page 1.

Penalties
Failure to furnish TIN. If you fail to furnish your correct TIN to a
requester, you are subject to a penalty of S50 tor each such tailure
unless your failure is due to reasonable cause and not to willful
neglect.

Civil penalty ior false information with respect to whhholdlng. If you
make a false statement with no reasonable basis that results in no
backup withholding, you are subject to a $500 penalty.

to Form W-9 that specifies the following five items:

1. The treaty country. Generally, this must be the same treaty
under which you claimed exemption from tax as a nonresident alien.

2. The treaty article addressing the income.
3. The article number (or location! in the tax treaty that contains
the saving clause and its exceptions.
4, The type and amount of income that qualities for the exemption
from tax.
5. Sufficient fects to justify the exemption from tax under the
terms of the treaty article.

Example. Article 20 of the U.S.-China income tax treaty allows an
exemption from tax for scholarship income received by a Chinese
student temporiuily present in the United States. Under U.S. law, this
student will become a resident alien for tax purposes if his or her stay
the United States exceeds 5 calendar years. However, paragraph 2
,f the first P!otocol to the U.S.-China treaty (dated April 30, 1984)
allows the provisions of Article 20 to continue to apply even after the
Chinese student becomes a resident alien of the United States, A
Chinese student who qualities for this exception lunder paragraph 2 of
the first protocol! and is relying on this exception to claim an
exemption from tax on his or her scholarship or fellowship income
would attach to Form W-9 a statement that includes the information
described above to support that exemption.
If you are a nonresident alien or a foreign entity not subject to
.. backup withholding, give the requester the appropriate completed Form
W-8.

What is backup withholding? Persons making certain payments to you
must under certain conditions withhold and pay. to the IRS 28% of
such payments. This is called "backup withholding." Payment.:s that
may be subject to backup withholding include interest, tax-exempt
interest, dividends, broker and barter exchange transactions, rents,
royalties, nonemployee pay, and certain payments from fishing boat
operators. Real estate transactions are not subIect to backup
withholding.
You will not be subject to backup withholding on payments you
receive if you give the requester your correct TIN, make the proper
certifications, and report all your taxable interest and dividends on your
tax return.

Specific Instructions
Name
If you are an individual, you must generally enter the name shown on
your income tax return, However, if you have changed your last name,
tor instance, due to marriage without informing the Social Security
Administration of the name change, enter your first name, the last
name shown on your social security card, and your new last name.
If the account is in joint names, list first, and then circle, the name
of the person or entity whose number you entered in Part I of the form.
Sole proprietor. Enter your individual name as shown on your income
tax return on the "Name• line. You may enter your business, trade, or
"doing business es IDBAl" name on the "Business name" line.

Limited iability company ILLCI. Check the "Limited liability company"
box only and enter the appropriate code for the tax classification l"D"
tor disregarded entity,
tor corporation, •p• for partnership! in the
space provided.

·c·

For a single-member LLC !including a foreign LLC with a domestic
owner) that is disregarded as an entity separate from its owner under
Regulations section 301.7701-3, enter the owner's name on the
"Name" line. Enter the LLC's name on the "Business name" line.
For an LLC classified as a partnership or a corporation, enter the
LLC's name on the "Name'' line and any business, trade, or OBA name
on the "Business name" lme.
Other entities. Enter your business name as shown on requireo federal
tax documents on the "Name" line, This name should match the name
shown on the charter or other legal document creating the entity. You
may enter any business. trade, or DBA name on the "Business name"
line.
lindiv1dual/sole proprietor, corporation, etc.I.

1. You do not furnish your TIN to the requester,
2. You do not certify your TIN when required lsee the Part II
"1Structions on page 3 for details).
3. The IRS tells the requester tha~ you furnished an incorrect TIN,

101,11

Misuse of TINs. If the requester discloses or uses TINs in violation of
federal law, the requester may be subJect to civil and criminal
penalties.

Note. You are requested to check the appropriate box tor your status

Payments you receive will be subjec1 to backup withholding if:

VMP®-9030

Criminal penalty for !alslfying information.
Willfully falsifying
certifications or affirmations may subject you to criminal penalties
including fines and/or imprisonment.

Exempt Payee
If you are exempt from backup w1thhold1ng, enter your name as
described above and check the appropriate box for your status, then
check the "Exempt payee'' box 1n the line following the business name,
sign and date the form.
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Generally, 1ndiv1duals ltnclud1ng sole proprietors) are not exempt from
backup wtthholding. Corporations are exempt from b11ckup withholding
for certam payments, such as interest and dividends,

Note. II you are exempt trom backup withholding, you should still
complete this form to avoid possible erroneous backup withholding,
The following payees are exempt from backup withholding:
1. An organization e1<empt from tax under section 501 la), any IRA,
or a custodial account under section 403(b)(7) if the account s11tisfies
the requirements of section 401 (f)l2),
2. The United States or any of Its agencies or instrumentalities,
3. A state, the District of Columbia, a possession of the Untted
States, or any of their political subdivisions or instrumentaltties,

4. A foreign government or
agencies, or mstrumentaltties, or

6. An

international
instrumentalities.
Other payees
include:

that

any

organization
may

be

of its
or

exempt

political subdivisions,

any
from

of

its

backup

agencies

or

withholding

6. A corporation,
7, A foreign central bank of issue,

8. A dealer in securities or commodities required to register in the
United States, the District of Columbia, or a possession of the United
States,
9. A futures commission merchant registered with the Commodity
Futures Trading Commission,
10, A reel estate investment trust,
11. An entity registered at all times during the tax year under the
Investment Company Act of 1940,
12. A common trust fund operated by a bank under section 584Ia),
13. A financial institution,
14. A middleman known
nominee or custodian, or

in

the

investment

community as

a

15. A trust exempt from tax under section 664 or described m
section 494 7,

Part I. Taxpayer Identification Number (TIN)
En1er your TIN in 1he appropria1e box. If you are a resident alien and
you do not have and are not eligible to get an SSN, your TIN is your
IRS individual taxpayer tdentificatton number [ITIN), Enter it In the
social security number box. If you do not have an ITIN, see How ro pet
a TIN below,
If you are a sole proprietor and you have an EIN, you may enter
either your SSN or EIN, However, the IRS prefers that you use your
SSN.
If you are a single-member LLC that is disregarded as an entity
separate trom its owner lsee Limited liability company (LLC) on page
2). enter the owner's SSN (or EIN, if the owner has one). Do not enter
the disregarded entity's EIN. If the LLC is classified as a corporation or
partnership, enter the entity's EIN.
No1a. See the chart on page 4 for further clarification of name and TIN
combinatt ons,

How 10 ga1 a TIN. If you do not have a TIN, apply for one immediately,
To apply for an SSN, get Form SS-5, Application fore Social Security
Card, from your local Social Security Administration office or get this
form online at www.ssa.gov. You may also get this form by celling
1-800-772-1213. Use Form W-7, Application for IRS Individual
Taxpayer Identification Number, to apply for an ITIN, or Form SS-4,
Application /or Employer Identification Number, to apply for an ElN.
You can apply for an EIN online by accessing the IRS website at
www.irs.gov/businesses and clicking on Employer Identification
Number IEINI under Starting a Business, You can get Forms W-7 ond
SS-4 from the IRS by
visiting www.irs.gov or by calling
1-800-TAX-FORM 11-800-829-3676).
)f you are asked to complete Form W-9 but do not have a TIN,
write • Applied For• in the space for the TIN, sign and date the form,
and give it to the requester. For interest and dividend payments, and
certain payments made with respect to readily tradable instruments,
generally you will have 60 days to get a TIN and give it to the
requester before you are subject to backup withholding on payments.
The 60-day rule does not apply to other types of payments. You will be
subject to backup withholding on all such payments until you provide
you, TIN to the requester.

The chart below shows types of payments that may be exempt
from backup withholding. The chart applies to the exempt payees
listed above, 1 through 16,

Note. Entering "Applied For" means that you have already applied for a
TIN or that you intend to apply for one soon.

IF 1he payment is for ...

THEN the pavman1 is exempt
for ...

Caution: A disregarded domestic entity that has a foreign owner must
use the appropriate Form W-8.

Interest and dividend payments

All exempt payees except
for 9

Broker transacuons

Part II. Certification

Exempt payees 1 through 13.
Also, a person registered under
the Investment Advisers Act of
1940 who regularly acts as a
broker

Barter exchange transactions
and patronage dividends

Exempt payees 1 through 6

Payments over $600 requJted
to be reported and direct
1
sales over $5,000

Generally, exempt payees
1 through 7 2

For a joint account, only the person whose TIN Is shown in Part I
should sign (when required). Exempt payees, see Exempt Payee on
page 2.
Signature requiremen1s. Complete the certification as indicated in 1

through 5 below,
1. Interest, dividend, and bar1er exchan11e accoun1:, opened before
1984 and broker accoun1s considered active during 1983, You must
give your correct TIN, but you do not have to s,gn the certification.

2. Jn1eres1. dividend, broker, and baner eKchange accoun1s opened
aher 1983 and broker accoun1s considered inac1ive during 19B3. You

1 See Form 1099-MISC, M1acellane0U6 Income, and 1t& in1truct10ns.

2 Howayef, the following paymams rnade to a corporation (1nclud1ng gr0$$ procNds patd 10 an
anorrwy un:Jer aectton 6045(fl, eYtin if the anorney Is a corporattonl and 1eponable on Form
1099,MISC ara no1 axamp1 lrom backup wt1hhOld1ng· med,car and haal,h care paymAnts,
,nornayg' 1N&., and payments tor services paid by a lederal execut1Ye agency

VMP®-9030107111

To establish to the withholding agent that you are a U.S. person, or
resident alien, sign Form W-9. You may be requested to sign by the
withholding agent even if items 1, 4, and 5 below indicate otherwise.

must sign the certification or backup withholding will apply, If you are
subject to backup withholding and you are merely providing your
correc1 TIN to the requester, you must cross out item 2 in the
certification before signing the form.
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3. Rael esta1e transactions. You must sign the certif1catIon. You
may cross out item 2 of the certif1cat1on.

LJ11t fmn and circle the name ol the person Whole number vou turmah. H onl.-y one person on a
10,nt account hu. an SSN, rh11 penon's number must be furntshftd.

4. Other payments. You must give your correct TIN, but you do
1ot have to sign the certification unless you have been notified that
fou have previously given an incorrect TIN. "Other payments" include
payments made in the course of the requester's trade or business for
rents, royalties, goods )other than bills tor merchandise). medical and
health care services lincludmg payments to corporat1onsl, payments to
a nonemployee for services, payments to certain fishing boat crew
members and fishermen, and gross proceeds paid to attorneys
(including payments to corporations).

5. Mortgage interest paid by you, acquisition or abandonment of
secured propl!Jrty, cancellation of debt, qualified tuition program
payments (under section 6291, IRA, Covardell ESA, Archer MSA or
HSA contributions or distributions, and pension distributions. You must
give your correct TIN, but you do not have to sign the certification.

What Name and Number To Give the Requester

:? Crrcle rt-. m1nor'e name and lurMh 1he minor's SSN,

·oBA" name
on the Hcond name hna. YDl! may uea either your SSN or ElN (ii vou have onal, but the rRS

,3 You must anow vour 1nchv1duel name and you may 1leo enter your bu'!l1neu or

encou1.1ges you to uae your SSN
4

L11t lint ind c1rcl• the Mme of 'the tru11, eatate, or pension tru1t (Do iio, tun,u1h the
TJN of the peraona! r11pr11Hntat1ve or trustee unle116 the legal entity 1t1elf is not d11a1gna:ted in
the 1ci;ount trtt1.) Also see Sp,,Cllllrul•s for parrner~h1pz on page 1,

Note. If no name is circled when more than one name is listed, the
number will be considered to be that of the first name listed.

Secure Your Tax Records from Identity Theft
Identity the1t occurs when someone uses your personal information
such as your mime, social security number jSSN), or other identifying
information, without your permIssIon, to commit fraud or other crimes.
An identity thief may use your SSN to get a job or mey file a tax return
using your SSN to receive a refund.
To reduce your risk:

For this 1ype of accoun1:
1.

Individual

2. Two or more individuals ljoint
account)
3. Custodian account of a minor
(Uniform Gitt to Minors Act)

Give name and SSN of:

•

Protect your SSN,

The individual

•

Ensure your employer Is protecting your SSN. and

The actual owner of the account
or, if combined funds, the first
individual on the account 1
The minor 2

•

a, The usual revocable
savings trust (granter is
also trustee)

The granter-trustee

b. So-called trust account
that is not a legal or valid
trust under state law

The actual owner 1

5.

Sole proprietorship or
disregarded entity owned by
an individual

The owner

6.

Disregarded entity not owned
by an individual

The owner

7.

A valid trust, estate, or
pension trust

Legal entity

8.

Corporate or LLC electing
corporate status on Form
8832

The corporation

9.

Association, club, religious,
charitable, educational, or
other tax-exempt organization

The organization

4.

For this type of account:

1

3

Give name and EIN of:

4

Be careful when choosing a tax preparer.
Call the IRS at 1-800-829-1040 if you think your identity has been
used inappropriately for tax purposes.

Victims of identity theft who are experiencing economic harm or a
system problem, or are seeking help in resolving tax problems that
have not been resolved through normal channels, mBy be eligible for
Taxpayer Advocate Service (TAS) assistance. You can reach TAS by
calling the TAS toll-free case intake line at 1-877-777-4778 or
TTY/TDD 1-800-829-4059.
Protect yourself 1rom suspicious emails or plushing schemes. Phishing
is the creation and use of email and websites designed to mimic
legitimate business emeils and websites. The most common act is
sending an email to a user falsely claiming to be an established
legitimate enterprise in an attempt to scam the user into surrendering
private information that will be used for identity theft.

The IRS does not initiate contacts with taxpayers via emails. Also,
the IRS does not request personal detailed information through email or
ask taxpayers for the PIN numbers, passwords, or similar secret
access information for their credit card, bank, or other financial
accounts.

10. Partnership or multi-member
LLC

The partnership

If you receive an unsolicited email claiming to be from the IRS,
forward this message to phishing@irs.gov. You may also report misuse
of the IRS name, logo, or other IRS personal property to the Treasury
Inspector General for Tax Administration at 1-800-366-4484. You can
forward suspicious emails to the Federal Trade Commission at:
spam@uce.gov or contact them at www.consumer.gov/idthefr or
1-8 77-IDTHEFTI438-4338).

1 1. A broker or registered
nominee

The broker or nominee

Visit the IRS website at www.irs.gov to learn more about identity
theft and how to reduce your risk.

12.Account with the Department
of Agriculture in the name of
a public entity (such as a
state or local government,
school district. or prison) that
receives 11gricultural program
payments

The public entity

Privacy Act Notice
Section 6109 of the Internal Revenue Code requires you to provide your correct TIN to persons who must file information returns with the IRS to
report interest, dividends, and certain other income paid to you, mortgage interest you paid, the acquisition or abandonment of secured property,
cancellation o1 debt, or contributions you made to an IRA, or Archer MSA or HSA. The IRS uses the numbers for identification purposes and to help
verify the accuracy of your tax return. The IRS may also provide this information to the Department of Justice for civil and crIm1nal litigation, and to
•ies, states, and the District of Columbia, and U.S. possessions to carry out their tax laws. We may also disclose this information to other
mtries under a tax treaty, to federal and state agencies to enforce federal nontax criminal laws. or to tederal law enforcement and intelligence
.Jencies to combat terrorism.
You must provide your TIN whether or not you are required to tile e tax return. Payers must generally withhold 28% of taxable interest,
dividend, and certain other payments to a payee who does not give a TIN to a payer. Certain penalties may also apply.

VMP i!'.9030
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LESLIE L. BENZ
345 WALL STREET
BLAINE COUNTY, ID B3340

ING BANK, FSB
30 7TH AVE SOUTH
ST CLOUD, MN 56301

LENDER'S NAME AND ADDRESS

Loao Nun1ber - - - Date
D1-::JD-2DD9
Loau Amouo[ $ 1,950,000.00

BORROWER'S NAME AND ADDRESS

ERRORS AND OMISSIONS AGREEMENT
The undersigned borrower(s), io consideration of tile closing of a certain loau by IN~G""'B=A=N=K~F=SB=-------------------- - - - - - - - - - - - - - - - - - - - - - - - - - - - - ti.Je "Lender' to ~k=E=SL-IE~L-·=BE=N-Z_ _ _ _ _ _ _ _ __

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ "Borrower(s)" iu tile above stated
amount, as evidenced hy a promissory note and secured by a Det:d of Trus1 or mortgage against real property located at
345 W~LL STREET
BLAINE COUNTY, ID 83340

and da1ed tile date of this Errors and Omissions Agreemellt, agree(s), if requested by the "Lender" or its ageot, LO fully cooperate in tile
correction, if necessary in the reasonable discretion of the "Lender" of any and all loan closing documellls so that all documents
accurately describe the loan between the undersigned borrower(s) and tile "Lender" and tllus allow the "Lender" to sell. convey, seek a
guaranty or obrain insurance for, or market said loan to any purchaser, including but not limited lo any investor or institution, The
Federal National Mortgage Association, the Government NaJ.ional Mortgage Association, the Federal Home Loan Mortgage Corporation,
tbe Department of Housing and Urban Development, tile Department of Veterans Affairs, or Municipal Bonding Authority.
The undersigned borrower(s) further agree(s) to comply with al.I above noted reasonable requests by tile "Lender" witl.Jin thirty (30) days
from the date of the mailing of the correction requests hy the "Lender". The undersigned borrower(s) agree(s) to assume all costs
including by way of illustrarion and not limitation, actual expenses, legal fees and marketing losses for failing to reasona.bly comply with
the "Lender" requests within tile specified thirty (30) days.

I\TED

this _ _ _
2__ day of

1Gbru1 {U~ r zwvi

(Borrower)

(Borrower)

(Borrower)
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Adjustable Rate Mortgage Program Disclosure
(LIBOR Index)

This disclosure describes the features of an adjustable rate mortgage (ARM) program offered by ING
Bank, fsb.
How Your Interest Rate and Payment Are Determined

•

After the first five or seven years of your loan, as applicable, your variable interest rate will be based
on an index plus a margin. Please ask your Mortgage Loan Broker for our current interest rates and
margins.

•

The "index" is the average of inter-bank offered rates for one-year U.S. dollar-denominated deposits
in the London market ("LIBOR"), as published in The Wall Street Joumal.

•

Your initial interest rate is not based on the index used to make later adjustments. If the initial interest
rate is below the sum of the then-current index plus margin ("the fully indexed rate"), then the initial
interest rate will be a "discounted" interest rate. If the current interest rate is above the fully indexed
rate, then it will be a "premium" interest rate. Please ask your Mortgage Loan Broker for the amount
of our current interest rate discounts and premiums.

•

Your payment for the first five or seven years of the loan, as applicable, will be based on the initial
interest rate, the loan amount, and the loan term.

How Your Interest Rate Can Change

•

Your initial interest rate will be fixed for the first five or seven years, as applicable, with annual
adjustments thereafter.

•

Limits on the annual and lifetime adjustments are reflected in the chart below.

•

Your interest rate will be rounded to the nearest eighth of one percent (1/8%).

5/1 ARM

7/1 ARM

Length of Fixed Rate Period

5 Years

7 Years

Length of Adjustment Periods

1 Year

1 Year

Initial Adjustment Limit/Cap

2%

2%

Subsequent Annual Adjustment Limit/Cap

2%

2%

Lifetime Adjustment Limit/Cap

6%

6%

Pege 1 of 2
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How Your Payment Can Change

•

Your initial interest rate will be fixed for the first five or seven years, as applicable, with annual
adjustments thereafter. Payments may change substantially each time the interest rate changes.
Your payment will be based on the interest rate, loan balance and remaining loan term.

•

You will be notified in writing 30 days before the due date of a payment at a new level. This notice
will contain information about your interest rates, payment amount, and loan balance.

•

The examples shown in the chart below illustrate interest rate and payment changes based on a
$10,000, 30 year loan using an initial interest rate in effect on the first business day of January 200B
and assuming the maximum periodic increases in rates and payments.

5/1 ARM

7/1 ARM

Interest Rate

6.125%

6.250%

Maximum Interest Rate

12.125%

12.250%

First Year Payment

$60.76

$61.57

Maximum Payment

$98.11

$96.85

Year of Maximum Payment

5th

10th

Note: To see what your maximum payment would be, divide your mortgage amount by
$10,000.00; then multiply the monthly payment by that amount. For example, the
maximum monthly payment for a $60,000.00 5/1 ARM with an initial interest rate of
6.125% would be $60,000.00 / $10,000.00 6; 6 x $98.11 $5B8.66.

=

=

Miscellaneous Features

•

This Adjustable Rate Mortgage program does not have a Demand Feature.

•

This Adjustable Rate Mortgage program is not assumable.

Zl-0
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Signature/Name Affidavit

LOAN NUMBER:

Leslie L. Benz

BORROWER(S):

Borrower

____
2-,
_ _ _ _ _ _ _ , and I further certify that:
I certify that my legal name is -"""lE1;-=-a;..a:U;..;..E=-_;;...L_.___.f;3J...._
(Please Print)

Leslie L. Benz
Leslie Benz

are one and the same person.
(The signature must exactly match the signature(s) on the Note llnd Mortgage/Deed of Trust.)

lWl
Signature

u (~M

_J._-z_-04_______

~

Date

Co-B ~er
certify that my legal name is _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , and I further certify that:
(Please Print)

are one and the same person.
(The signature must exactly match the signature(s) on the Note and Mortgage/Deed of Trust.)

Signature

Date

Sworn to and subscribed before me this

~~~

1

yL'Q

day of

CAROLYN BAIRD
NOTARY PUBLIC
STATE OF IDAHO

Not
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Escrow Waiver Agreement
We the undersigned hereby agree to assume responsibility for the payment of all property taxes, special
assessments, and hazard insurance premiums on the property located at

345 Wall Street
Blaine County
ID,83340

As a condition to ING Bank, fsb, its successors and/or assigns, acceptance of this request, we agree to
the following terms and conditions:
•

We agree to provide ING Bank, fsb, its successors and/or assigns, with a current copy of our
insurance policy to be retained in its files.

•

We also agree that the insurance shall remain continuously in effect and shall list ING Bank, fsb,
Its successors and/or assigns, as a "loss payee" on the insurance policy.

Leshe L.

~~u ~ ~
Date

Page 1 of 1
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Certification and Authorization
Certification

We the undersigned certify the following:
We have applied for a mortgage loan from ING Bank, fsb. In applying for the loan, we
completed a loan application containing information regarding the purpose of the loan, the
amount and source of the down payment, employment, other income, assets and liabilities. We
certify that all of the information is true and complete. We made no misrepresentations in the loan
application or other documents, nor did we omit any pertinent information.
Authorization to Release Information
To Whom It May Concern:

We have applied for a mortgage loan from ING Bank, fsb. As part of the application
process, ING Bank, fsb may verify information contained in our loan application and in other
documents required in connection with the loan, either before the loan is closed or as part of it's
quality control program.
We authorize you to provide to ING Bank, fsb, and to any investor to whom ING Bank,
fsb may sell my mortgage, any and all information and documentation that they request for
underwriting and quality control purposes. Such information, includes, but is not limited to, current
credit history.
ING Bank, fsb or any investor that purchases the mortgage may address this
authorization to any person (such as lender company or employer) named in the loan application.
A copy of this authorization may be accepted as an original.

2 ... 2 -0'.)
Date

Date

Pase 1 of 1
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January 30, 2009

Servicing Disclosure Statement
At this time ING Bank, fsb does not assign, sell, or transfer the right to service our home loans to
anyone. However, we are still obligated by law to provide you with the following information. This tells you
about certain rights that you have under the Real Estate Settlement Procedures Act (RESPA) because you
applied for a mortgage loan. It also estimates the likelihood of your loan servicing being transferred. "Servicing"
refers to collecting your principal, interest, and, if applicable, escrow payments.
Your Rights on Transfer Practices and Requirements
If the servicing of your loan is assigned, sold, or transferred to a new servicer:
•

We'll give you written notice of the transfer not less than 15 days before the effective date of the transfer.
The new loan servicer must also send you notice within 15 days after the effective date of the transfer.
(This information may be combined into one notice, as long as it is sent to you 15 days before the effective
date of the transfer.)

•
•

The 15-day period doesn't apply If you are notified at closing that loan servicing will be transferred.
The law allows a delay in the time (not more than 30 days after a transfer) for.servicers to notify you, upon
the occurrence of certain business emergencies.

Any notices must contain the date the transfer is effective and the name, address, and toll-free or collect
telephone numbers of a person or department at both your present and new servicers to answer your questions.
During the 60-day period following the transfer's effective date, a loan payment received by your old servicer
before Its due date may not be considered late by the new loan servicer, and a late fee may not be charged to
you.
Complaint Resolution Rights

RESPA gives you certain rights, whether or not your Joan servicing is transferred. Here they are:
•

If you send a "qualified written request" to your servicer, they must provide written acknowledgment to you
within 20 business days of receipt of your request. (A "qualified written request" is written correspondence,
other than notice on a payment coupon or other payment medium supplied by the servicer, which includes
your name, account number, and information regarding your inquiry.)

•

Within 60 business days of receiving your request, your servicer must either make any appropriate
corrections to your account or provide you with written clarification regarding your dispute. During this time,
your servicer cannot provide information to a consumer-reporting agency concerning any payment that
became overdue during that time or any issue in a qualified written request.

Servicing Transfer Estimates
Although we have no plans to do so, we may transfer the servicing of your loan while it is outstanding. We
estimate that servicing rights for none of the loans that we create for the 12 months after your mortgage is
funded will be transferred. This is our best estimate and it is not binding. We have previously assigned, sold, or
transferred the servicing rights of federally related mortgage loans.
Acknowledgement of Mortgage Loan Applicant
I/we have read this disclosure form, and understand its contents as evidenced by my/our signature(s) below.
I/we understand that this acknowledge ent is a required part of the mortgage loan application.
Date __
2_~_L_____O_:':J_.___

Applicant Signature
Leslie L. Benz
Applicant Signature

@
-·l.endet

Date

Page 1 of 1
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Request for Mortgagee Clause Change
Homeowner's Insurance
ING Bank, fsb is now the lender on your mortgage and a change must be made to your
homeowner's insurance policy. This page makes it easy for you to inform your insurance
company.

Name and Address of Agent:

Jennifer Cortez/ Wood River Insurance, Inc
Vigilant Insurance Co
410 North Main Street
Hailey, ID 83333

Agent Phone Number:
Agent Fax Number:

208-788-1100
208-768-4988

The Policy number is:
The name(s) on the account are:

1111
Leslie L. Benz

Property Address:

345 Wall Street
Blaine County, ID, 83340

-

Loan Number:
Dear Agent,

We obtained a new first lien mortgage and would like to request that you change the mortgagee
clause information on the homeowner's insurance policy to read:
ING Bank, fsb
Its successors and/or assigns

P.O. Box 792707
San Antonio, TX 78279

Please fax an updated policy to 1-B66-363-3B82.
My/our signature(s) below authorizes you to change the mortgagee clause information. I agree to
pay ny fees ass iated with this change directly to my insurance company.

v

2.-2.-ooi
Date

Date
Note: ING Bank, fsb does not escrow for insurance.
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Notice of Right of Rescission
This notice relates to a mortgage established by IN.G Bank, fsb for Leslie L. Benz.
Your Right to Cancel
You are entering into a transaction which results in a security interest in your home. You h r p~fai right under
Federal law to cancel this transaction, without cost, within three business days from
~ 0
This is
three business days following the latest of:
I. the date of this transaction;
II. the date you received your Truth-in-Lending disclosures; or
Ill. the date you received this notice of your right to cancel.

d

·'f .

If you cancel this transaction, the security interest (the lien we've taken in your property) is also canceled. Within 20
calendar days after we receive your notice, we must take the steps necessary to reflect the fact that the security
interest in your home has been cancelled, and we must return to you any money or property you have given to us
or to anyone else in connection with this transaction. You may keep any money or property we have given you until
we do this, but you must then offer to return the money or property.
If it is impractical or unfair for you to return the property, you must offer its reasonable value. You may offer to
return the property at your home or at the location of the property. Money must be returned to the address below. If
we don't take possession of the money or property within 20 calendar days of your offer, you may keep it without
further obligation.
How to Cancel
If you decide to cancel this transaction, the fastest way to do so is by faxing this signed and dated form by midnight
of the third business day following the latest of the three events listed above:

1-866-6 92-9175
ING Bank, fsb
1 South Orange Street
Wilmington, DE 19801

Otherwise, mall this to:

You may use any signed and dated written statement stating your intention to cancel, or use this notice by signing
and dating below. Keep a copy as it contains important information on your rights.
If you cancel by mall or telegram, you must send the notice no later than midnight of -->""'---+-'......._..;;:;_-1---.1-(or midnight of the third business day following th.e latest of the three events listed above. If you send or
deliver your written notice to cancel some other way, it must be delivered to the address above no later
than the above date.

I WISH TO CANCEL
{Customer's Name)

Date

RECEIPT
Each of the undersfgned acknowledges receipt of two (2) copies of this Notice of Rfght of Rescission and
guarantees that they are all the persons who are a party to the credit transaction who have or may have an interest
in the home at: 345 Wall Street
aine County, ID 83340

2-2 -o~
Leslie L. Benz

Date

Date

Rev. 01-15-08
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Uniform Residential Loan Application
Tnis apphcalion 1s des1gnea 10 be compleled by lhe apphcant(s) with the Lender's assistance. Applicants should complele this form as "Borrowel" or "Co-Borrower'', as
the income or assels of a person other than fhe "Borrower"
applicable. Co-Borrower 1nformauon musl also be prov,cJed (and the appropriate box checked) when
(including the Borrower's spouse) will be used as a basis for loan qualification or Othe income or assets of the Borrower's speuse or other person who has community
property rights pursuant to slate law will nol be usea as a basis for loan qualiflcalion, but nis or her 11abililies musl be considered because the spouse or olher person
nas community property rights pursuant to applicable law and Borrower resides in a communily property slate, the security propeny 1s located 1n a community property
state, or the Borrower 1s relying on other property localed in a community property slate as a basis for repaymenl of the loan.

D

II this is

l

Borrower ancJ Co-Borrower eac agree that we 1n Ien d to app Iy for f01n ere d 1I (sign below):
ir;;cauo[tc l ,

-

Borrower

I
Mongagt
Appllad for:

0

OVA
OFHA

D

!

Amount
$

Co-Borrower

I.

Conventional
USDA/Rural
Housing Service

Interest Rate

I

I

I Amortization

No. ol Months

5.500 %

1,950,000

l

TYPE OF MORTGAGE AND TERMS OF LOAN
Agency Case Number
D Other (explain):

Typa:

3601360

11.

Lender Case Number

DF1xed Rate

D

OGPM

(y] ARM

Other (explain):
(type)

I

PROPERTY INFORMATION AND PURPOSE OF LOAN

Subject Property Address (slreet, city. slate, & ZIP)

No. of Units

345 WALL STREET, BLAINE COUNTY, 10 133340 Countv: BLAINE
Legal Description of Subjecl Property {attach description if necessary)

1
Year Built

LOT 1D, GIMLET SUBDIVISION 13, BLAINE COUNTY, ID
Purpose of Loan

D

Purchase
~Refinance

D

I

Do1her (explain):

Construction

D Construction-Permanent

Property will be:
~ Primary Residence Dsecondary Residenc.e D1nvestmenl

Complere this line If construction or construclion-permanenr loan.
Year LOI
Acquired

Original Cost

Amount Existing Liens

(a) Present Value or Loi

(b) Cost or Improvements

Total (a+b)

$

Complete this line If this is a refinan~e loan,
Year
Ong1nal Cost
Amount Existing Liens
Acquired

Purpose or Refinance

1992

CASH OUT

150,000

$

D made D to be made

Describe Improvements
Cost: s
Manner in which Tille will be held
UNMARRIED WOMAN

Tille wil be held 1n what Name(s)
LESLIE L. BENZ

Estate will be held in:

[yJ Fee

-S,,-ou-r-ce-or""D_r1N_n""P=-a_y_m_e_n.,.1,""s=-e-t.,.tle_m_e_n_l_C_h_a_rg_e_s_a_n""d,../o-r-=s,...u.,.b-o-rd-,-in-a"'te--=F'""in-an-c"'in_g_(_e_xp""l-ai,...n'"")- - ~ - - - - - - - - - - - - - - - - 1

Simple
D Leasehold l•how
exp•al!on dale)

SAVINGS

Ill.

Borrower

BORROWER INFORMATION

Co-Borrower

Co-Borrower's Name (include Jr or Sr. ii applicable)

Borrowers Name (include Jr. or Sr. if applicable)
LESLIE L BENZ

(mm/dd/yyyy) Yrs. School Social Security Number HomePhone(1ncLareacode)

(mm/dd/yyyy) Yrs. School

16
Dependents (nol hsled by
Cr>-Dorrower) DMarried (includes registered domestic partners)

D Married (includes registered domestic partners)

2

[lZ)Unmarried (includes single, divorced, widowed)

No.

Dseparaled

Ages 16, 17

Dependents (nol listed by
Borrower)

OUnmarried (includes single, divorced, widowed)

_N_o_._ _ _ _ __

DSeparaled

Ages

Present Address (street, city, stale, ZIP/ country) Gl)Own D Renl .1E_ No. Yrs. Presenl Address (street, city, slate, ZIP/ counlry) Dawn

D Rent_ No. Yrs.

345 WALL STREET
BLAINE COUNTY, ID 83340 I United States

/ United States

Mailing Address, if different lrom Present Address

Mailing Address, if different from Present Address

PO BOX 2373
KETCHUM, ID 83340

II residin ar resent address for less rhan rwo years, com lete the lollowin :
Former Address (street, city. slate, ZIP)

Down D Rent

Former Address (Slreel. clly, stale, ZIP)

Down

Fannie Mae Form 1003 07105
CALYX Form Loanapp1 .!rm (04/0BJ

No. Yrs. Former Address (street, cily, stale, ZIP)

D Renl_ No. Yrs.

Former Address (street, city, stale, ZIP)
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I

Borrower

[yJ Self Employed

Name & Address of Employer

IV, EMPLOYMENT INFORMATION
Name & Address or Employer
Yrs. on this Job

LESLIE BENZ

25 yr(s)

PO BOX 2373

Yrs. employed 111 this
line of worl<lorofess,on

KETCHUM, ID 83340

j

Co-Borrower

LJ Self Employed

• Yrs on ltus 10b
Yrs employed m lhIs
line ol work/proless,on

25

I Business Phone (inci. area code)

Posi110111T1tle/Type of Business

Posilion/Tille/Type of Business

Business Phone (incl area code)

206-726-5644

INVESTOR

ff employed In curre:nt position for less fha:n two years or If currently employed m more than one position, complete t/le following:

D Self Employed

Name & Address or Employer

Name & Address ol Employer

Dates [from-lo)

LJ Self Employed

Monthly Income
$

s

I

CJ Self Employed

Name & Address of Employer

Monthly Income

Business Phone (incl. area code)

Position/TillefType ol Business

Posdion/Tille/Type or Business

Name & Address ol Employer

Dates [lrom-to)

Business Phone (met area code)

D Self Employed

Monthly Income
$

D Self Employed

Name & Address ol Employer

s
Posihon/Tillerr ype of Business

Name & Address of Employer

Dates (lrom-to)

Business Phone (rncL area code)

D Self Employed

js

s

Business Phone (1ncL area code)

0 Self Employed

Name & Address ol Employer

Dales {from-to)

PositionffilfefType of Business

!

Name & Address of Emplo:,,er

LJ Sett Employed

Business Phone (incl. area code)

Dates (from-to)

Monthly Income

Monthly Income

$

$

Business Phone (incl, area code)

PosilionffillefType of Business

Dates (from-to)

Monthly Income

, Monthly Income
PoslllOOfTlllefType of Business

Dates (from-lo)

Monthly Income

Business Phone (incL area code)

PosltIonmUe/Type of Business

Dates (from-to)

Business Phone (incl. area code)

Posiuonrnllerrype of Business

I

V, MONTHLY INCOME AND COMBINED HOUSING EXPENSE INFORMATION

Gross
Monthly Income

Base EmpL Income'

l

Co-Borrower

Borrower
$

66 666.00

$

i

Total

I

66 666,00

: Renl

I Olher Financing [P&I)
! Hazard Insurance

Commissions
Dividends/lnlerest

Real Estate Taxes

Net Rental Income

I Mortgage Insurance

Other 11,o,.,.. t:Omll'tlllnlj,

I

iae lhe nonce lt"'i '"OHcnbe
other ll"itb011'. ~ bBkM')

: Other.

•

B

Proposed
$

11 071.89

500.00

SOD.OD

813.00

813.00

Homeowner Assn. Dues

$
$
$
$
I Total
66,666.00
66 666.00
1,313.00
Sell Employed BorrDWerfs) may be required to provide aodltlonal documentation such as tax returns and financial statements.

Describe Other Income
BIC

Present
$

First Mortgage (P&I)

Overtime
Bonuses

Total

I

Combined Monthly
Housing Expense

$

12,384.89

Notice: Alimony, child support, or separate maintenance Income need not be revealed II !he
Borrower (B) or Co-Borrower (C) does not choose to have It considered for repaying this loan,
Monthly Amount

i

$

BURKE ENTERPRISES INC, 1120 TAX RETURNS ATTACHED

Fannie Mae Forni 1003 07105
CALYX Form Loanapp2,trm 09105
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Comoteted
Descnphon

Cash or
Markel Value

ASSETS

Cash deposit toward
purchase held by:

$

LIABILITIES
Lisi checking and savings accounts below

i

$

Stocks & Bonds (Company
name/number description)

$

s
;

Real estate owned (enter market value
from schedule of real estate awned)

;

vested Interest In retirement rund

$

Net worth of business(es) owned

$

(attach r,nancial statement)
Automobiles owned (make and year)
2006 VOLVO JCE90
2006 TOYOTA 4 RUNNER
-,nn71,mu:,AN t=l(TERA
Other Assets (itemize)

Total Assets a.

156,620
$

6 990

$

4 316

4 316 /001
$ PaymenVMonths

$

100

Acct. no.
Name ano aoaress or 1.,ompany

2 445

S PaymenVMonths

$

17/MIN
:. t-'aymenu,v,omns

~

1,674

4.350 000

$

Acct. no.
Ahmony/Ch1ld SupporVSeparate
Maintenance Payments Owed to:

$

$

Joo-Related Expense (child care, union dues, etc.)

$

Total Monthly Payments

$

$

Net Worth
la minus bl

4,350,000

=>

I$

4,533

Tote I Lia b llities b.

4,177,955

Schedule of Real Estate Owned (if additional properties are owned. use conlmuat1on sheet)
Property Address (enter S if sold, PS if pending
sale or R ff rental being held lor income)

345 WALL STREET
BLAINE COUNTY ID 83340
COTTONWOOD CREEK LOT
BLAINE COUNTY ID
UNIT 6 HAILEY STORAGE CONDO
HAILEY ID 83333

$

100

Acct. no.
Name and address of Company
TARGET NB
PO BOX 673
MINNEAPOLIS, MN 55440

Face amount· S
Subtotal Liquid Assets

Unpaid Balance

(1,464} 11 BO

$ PaymenVMonths

Acct. no.
Name and address a r Company
UNION BANK
PDB 44500
PANORAMA CITY, CA 91412

I

Life insurance nel cash value

nNot Joinllv

AMEX
P.O. BOX 297871
FORT LAUDERDALE, FL 33329

Name and address or Bank, S&L, or Credit Union

Acct. no.

.

$ PaymenVMonths

Acct no
Name and address or Company

s

Monthly Payment &
Months Left to Pay
$ Payment/Months

Acct. no.
Name and address or Company
AMEX
P.O. BOX 297B71
FORT LAUDERDALE, FL 33329

Name and address or Bank, S&L, or Credit Union

Acct. no.

I

Name and address of Company
CHASE MANHATTAN MTGE
3415 VISION DR
COLUMBUS, DH 43219

Name and address or Bank. S&L. or Cred1I Union

Acct. no.

r'71 Jointly

Llabllllies and Pledged Assets. Lisi the creditors name. address and account number for ell outstanding
debts. including automobile loans. revolving cnarge accounts, real es tale loans, ahmony. child support,
stock pledges, etc Use conl1nua11on sheet. if necessary. Indicate by r·1 those l1abililies which will be
sal!slied upor, sale of real estale owned or upor, relrmth c1hg ot the sub1ec\ property

Type of
Property

SFR

Present
Market Value

s

Amounl al
Gross
Mortgages & Liens Rental Income

3 000,000

$

150 000

1,250,000
S[rORAGE UNll
100,000
COM-NR
LAND

Totals

$

4,350,000

$

$

$

Insurance,
Maintenance.
Taxes & MISC.

Mortgage
Payments
$

$

1 313

0

0

306

0

0

49

150,000

$

$

$

1,668

172,045

Nel
Rental Income
$

s

List any additional names under which credit has previously been received and Indicate appropriate creditor namots) and account numberls):
Allernale Name
Cred1lor Name
Account Number

Fannie Mae Form 1D03 07105
CALYX Form Loanapp3.frm 09105

Page 3 of 5

Borrower
Co-Borrower _ _ __

Freddie Mac Form 65

07/05

249

I

VII

VIII.

DETAILS OF TRANSACTION

C. Land (if acquired separately)

a. Are there any outstanding Judgments againsl you?

D GZl 0
D GZl 0
D GZl 0

Have you been declared bankrupt wilhm the past 7 years?

e. Es1Imaled prepaid items
Estimated closing costs

g. PMI, MIP, Funding Fee

Co-Borrowor

Yeg

156,620.00 b.
c. Have you had property foreclosed upon or given lille or deed In lieu thereof
-1, 191.67
in lhe last 7 years?
9,075.00

d. Refinance (incl. debts lo be paid off)

d. Are you a party 10 a lawsuit?

D

e. Have you directly or indirectly been obligated on any loan which resulted in

D

h. Discount (if Borrower will pay)

v..

No

[i]
[i]

No

0
0
0

D D
D D

foreclosure, transfer of !Ille in lieu of foreclosure, or JUdgmenl?

164,503.33

i. Total costs (add items a through h)

i

Borrower

please uai, continuation sheet for explanation.

b. Alterations, improvements, repairs

r.

DECLARATIONS

II you answer "Yes" to any question• a through I,

$

a. Purchase pnce

(This wouk1 inclur:le 11.JCh toans as home mortgage loans, SBA loans, home irnprovemenl
loans, educabollBI loans. manulaclurcd (mobite) homo loans. any

Subordinate financing

mortgage, hl'l8flcial

obltgal1on, bond, or loan guerari.ee. 1r "Yes,'' provioe cJelath, nciudtng elate, name and
address of Lender, FHA or VA case rumt1er, if any. ena reasons for the achon,)

k. Borrower's closing costs paid by Seller

f

I. Other Credits (explain)

Are you presenlly delinquenl or In defaull on any Federal debt or any other

D GZl D D

loan, mortgage, financial obllgallon, bond, or loan guarantee?
If "Yeti." gi:ve deleils n de5Cfibed in he precednQ que.s11on
Q.

Are you obligated lo pay alimony, child support. or separate maintenance?

h. Is any part or lhe down payment borrowed?
i. Are you a co•maker or endorser on a nole?
j

- . - - -- . --- . -..... -- .. -- --. -- - -....... - . - . --- ---- .. --. --.. --. - - ..
Are you a U.S. citizen?

k. Are you a permanenl residenl ahen?
I.

m. Loan amount (exclude PMI, MIP,
Funding Fee financed)

Do you lnlend to occupy the property as your primary residence?
If "Yes," c::omplele quashon m below.

1,950,000.00 m. Have you had an ownership interest in a property In lh e last three years?

n. PMI, MIP, Funding Fee financed

D [i] D D
D [i] D D
[i] D D
D
GZl D D D
D GZl D D
~ D D 0
GZl D

D D

__EB_

---

(1) What lype or property did you own-principal residence (PR).

1,950,000.00

o. Loan amount (add m & nJ

second home (SH), or investment property (IP)?
(2) How did you hold Ulle lo the home-solely by yourself (S),

p. Cash from/to Borrower (subtracl j, k, I &
o from IJ

-1, 785,496.67

s

jointly With your spouse (SP), or joinlly with another person (0)?

IX. ACKNOWLEDGEMENT AND AGREEMENT

I

I

Each or the understgned .specifically represenls lo Lender end to Lender's actual or polenlisl agents, brokers, processors, allorneys, insurers, servicers, successors end 1:11.ssigns end
ogreeo and acknowedges that: (1) the infonnation pro\/ided in this appl1cation is true and correcl as or fhe date sel forth opposite my signature and lhel any inlenLional or negligent misrepresentation of this information contained in this appbcelion may resull in civil liebillly, mduding monetary damages, lo any person who may suffer any loss due 10 reliance upon ony
misrepresentation that I have made on this application, end/or in criminal penalties including, bul not limited to, r1ne or imprisonment or both under the provisions al Tttle 18, United SLa,e,;
Code, Sec. 1001, el seq.; (2) the toan requested pursuant lo lhls application (the "Loan") will be secured by a mortgage or deed of trust on the properly described in this applicaLion; (3) the
propeny will not be used !or any illegal or prohibited pUIJI0Se or use; (4) all statements made in this application are made lor the purpose al oblaining e residential mortgage loan; (5) the
propeny will be occupied es indicated in this epphcation; (6) Ille Lender, its servicers, successors or assigns may retain the original and/or an electronic record or lhis application. whether
or nol lhe loan is approved; (7) the Lender end Its agents, brokers, insurers, servicers. successors and assigns may conhnuously rely on the informelion contained ln lhe applicalton. and
I am obligated to amend and/or supplement th• infonnalion provided in this applicalion if any of \he material !acts lhal I have represen led ht rem should change prior to closing or !he
Loan; (BJ m the event that my payment, on lhe Loan become delinquenl, lhe Lender, Its servicen, successon. or assigns may, in addition to any other rights and remedies that il may
have retaling lo such delinquency, repor'1 my name and account inlonnalion to one or more consumer c:redil r~porting agenaes; (9) ownership of the Loan end/or admInislretion of the Loan
account may be transferred with auch noijce es may be reqltlred by law; ( 10) nellher Lender nor its agents, brokers, insurers, servicers, successors or assigns hes made any representation or warrenly, expras& or Implied, lo me regarding !he property or lhe condlUon or value of the property; and (11) my lmnsmisslon ol this applIcalion as en "eleclronic record" containing
my "electronic signature," as those terms ere defined in appliceble federal end/or .state laws texcluding audio end video recordrngsl, or my facsimile trensm1ssIon of this applicelion
conlainiog a facsimHe of my signaIure, shell be as ef1ective, enforceable and valid as if a paper version or lh1s application were dehvere.d conlain1ng my original wnuen signature.

Acknowjedoemenl. Each of lhe undersigned hereby acknowledges that any owne1 of the Loan. ils servicers, successors and assigns, may verify or rever~y any 1nformation
contained in this application or obtain any information or dala relating to lhe Loan, for any legil1mate purpose through any source, including a source named in \his apphcat1on
or a consumer reporting agency,
Rlgnt to Receive Copy of Appraisal INJe have lhe right lo a copy of the appraisal report used in connection with this application !or credit provided that I/we have paid for the
appraisal report. To .9blain a copy, I/we must send Credi(or a written request al !he malling address Creditor has provided. Creditor must hear from us no la1er than ~ days
after Creditor nollfies me/us about the action taken on this appllcalion, or t/we withdraw ltlis application.
tr you wo Id Ii ea copy
the appraisal report, contact:
MORTGAGE ASSOCIATES LLC 208 SPRUCE AVE N.1 P.O. BOX 4975 KETCHUM, ID 83340
Borrow

Co-Borrower's Signature

X

X

Dale

X. INFORMATION FOR GOVERNMENT MONITORING PURPOSES
The following informalion ts requested by lhe Federal Government for certain types of loans related lo a dwelling In order lo monitor (he lender's compliance with equal credit
opportunliy, fat housing and home mortgage disclosure laws. You are not required lo furnish this inforrnalion, but are encouraged to do so The law provides fhal a Lender may
nol dr•crimlnate either on the basis of lh1s inrormation, or on whether you choose to furnish II. If you furnish lhe information, please provide bolh ethnicity and race. For race, you
may C/lecK more than one designation. If you do not furnish ethnicity, race, or sex, under Federal regutat1ons. lhis lender Is required to nole lhe information on !he basis of visual
observation and surname If you have made lhis application in person. If you do not wish 10 furn·1sh the information, please check the box below. (Lender mus I review the above
malarial to assure lhal lhe disclosures sallsf all re uirements to which the lender is sub·ect under a licable state law for the artrcula1 f e of loan a lied for.
BORROWER

DI do not wish to furnish fhJS 1nformallon

CD-BORROWER

O I do no\ wish lo lurnish thJS rnrormalion

Ethnicity:

0

[y] Not Hispanic or Latino

Ethnicity:

0

Hispanic or Latino

0

Nol Hrspanic or Latino

Race;

D American Indian or

D

Asian

Race:

0

American Indian or

0

Asian

O Native Hawaiian or

~

While

[yJ Female

D

Male

Hts panic or Latino
AlaSKa Native
Olher Pacific Islander

Sex:

To be Completed by Interviewer
This applicalion was taken by;
Face-lo-face interview
0Mail
(y] Telephone
0 lnlernel

D

Fannie Mae Form 1003 07105
CALYX Form Loanapp4.lrm [04/08)

0Black or
African American

AlasKa Native

O BlacK or
African American

0Wh1le
Sex:

0

Female

0Male

Name and Address of Interviewer's Employer
MORTGAGE ASSOCIATES LLC

20B SPRUCE AVE N./ P.O. BOX 4975
KETCHUM, ID 83340
(P) 208-726-8007
F 208-726-5147
F1eddie Mee Farm 65
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Continuation Sheet/Residential Loan Application
Agency Case Number:
Use lhis conunualion sheet Hyou need
Borrower
more space to complete lhe Residential
LESLIE L BENZ
Loan Applicahon Mark B tor Borrower or 1--Co--~B-o_rr_ow_er__------------------------+,-Le_n_d,_e-,-=c-a-se-,-N,...u-m.,.b-er-:- - - - c for Co-Borrower.

I/We luUy understand that ii is a Federal cnme punishable by fine or imprisonment or botn, to knowingly make any lalse statements concerning any of the abo~e facts
as apphcable under the pro isions ofTille 18. Uniled States Code, Section 1001, et seq.

I Co-Borrower's Signature

Borrower's

Date

X

'.2 - 2.-QC, X
Page 5 of 5

Date

Fannie Mae Form 1003

07/05
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SUN VALLEY TITLE COMP ANY
Refinance Escrow Closing Instructions
From:
File No.:

Leslie L. Benz and
0924317

We/J. hand you herewith:
Note
Deed of Trust
HUD Settlement Statement
Affidavit & Indemnity
Completed Loan Package
Which you are authorized to use in connection with your above numbered escrow when you are able to
close in accordance with the instructions below:
I. When you are in a position to issue a Lender's Title Insurance Policy in extended form, containing the
printed exceptions usual in such policies (with liability not to exceed $1,950,000.00) on the real property
described in Title Commitment No. 09243 17, dated at 8:00 a.m. which the undersigned have read and
approved, which will show record title to said property vested in:

LESLIE L. BENZ, an unmarried woman
free and clear of encumbrances except for exceptions numbered 5, 9-16 and printed conditions and
exceptions contained in form of Title Insurance Policy herein provided for and Deed of Trust, executed by
Leslie L. Benz and for the payment of $1,950,000.00 in favor of ING Bank, FSB.
Then you are instructed to disburse deposited funds pursuant to the HUD Settlement Statement examined
and approved by the parties hereto and by this reference made a part hereof. Proceeds of this escrow may
be disbursed by your check payable to the respective parties, and your checks and documents may be mailed
to the addresses set forth in these instructions.

2. When all documents have been signed and you have received all necessary funds, you are authorized to
record the necessary documents, disburse funds collected in accordance with these instructions and have the
Title Insurance Policy issued. Adjustments may be made on interest, unusual recording fees, and approved
payment of bills and rents received after the signing of these instructions. You are authorized to pay any
additional interest due on loan payoffs to lender after closing.
IF THIS IS NEW CONSTRUCTION BORROWERS ACKNOWLEDGE THEY MAY BE BILLED FOR AN
OCCUPANCY TAX DUE IN JANUARY OF THE FOLLOWING YEAR. THIS WILL NEED TO BE PAID BY
THE BORROWERS DIRECTLY TO THE BLAINE COUNTY TAX COLLECTOR.
NEW OCCUPANCY OWNERS MUST REPORT PROMPTLY TO THE ASSESSOR'S OFFICE TO AVOID

ANY PENALTIES.

Address:

PO Box 23 73
Ketchum, ID 83340

The foregoing instructions have been acknowledged and received by Sun Valley Title Company
By:

~--:d

Dated:

~/z/JCJ.
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TAX MASTER INQUIRY

01/12/2009
8:04:23

VICKI L DICK, TAX COLLECTOR

219 1ST AVE SOUTH SUITE 102
HAILEY, ID 83333
(208) 788-5530
Interest Date:

Bill Number:

48578

Parcel Number:

RP002460000100

Year:

2008

BENZ LESLIE L
BOX 2373
KETCHUM, ID 83340-0000

Fees
Tax/Cert Adjustment
Tax/Cert Payment
Interest
Amount Due

Legal Description:
GIMLET SUB# 13
LOT10
2.31 SEC 8 3N 18E

Owner(s):

Tax/Cert Charge
Late Charge

01/12/2009

1st Half

2ndHalf

Full Year

4,877.17
0.00
0.00
0.00
-4,877.17
0;00

4,877.17
0.00
0.00
0.00
-4,877.17
0.00

9,754.34
0.00
0.00
0.00
-9,754.34
0.00

0.00

0.00

0.00

Assessed
Hardship
Homeowner

2,441,103
0
100,938

Taxable Amount

2,340,165

Dist Exempt
Cert/Fees
Circuit Breaker

0,00
0.00
0.00

253
Ta:><Mastertnqulry

-

.

-

.,

:-~

MORTGAGE ASSOC/A TES, LLC
P OBOX4975
208 SPRUCE AVENUE
KETCHUM, IDAHO 83340
PH: (208) 726-8007 FX: (208) 726-5147

DATE: 01/28/2009
TITLE CO:
PHONE:
BORROWER:

LOAN OFFICER:
LENDER:
LOAN AMOUNT:

SUN VALLEY TITLE
(208) 726-9341
BENZ
WAGNER, LILA

ATTN:
FAX:

ALI WARNER
(208) 726-7495

ING Bank, fsb
$1,950,000

FEES:
APPRAISAL:
CREDIT REPORT:
DOCS:
FLOOD CERT
ORIGINATION FEE
PROCESSING FE!;
SHIPPING

MISC
TOTAL FEES:

REBATE: (.75) =

(PLEASE PAY DIRECTLY)
$21.00
$0.00
$0.00

$0.00
$300.00 (PLEASE PAY DIRECTLY)
$0,00
$0.00
$21.00

$14,625.00

TOTAL DUE TO MORTGAGE ASSOCIATES, LLC
ORIGINATION DATE:

$14,646.D0

1/9/2009

"'*PLEASE SEND COPIES OF THE FINAL HUD 1 NOTE , & TIL TO BROKER*"'
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•

•
PRECISION MORTGAGE PROCESSING, llC
IDIUwtST Hl'I IIICICIIM
IIIR,IIAfftAllt

Invoice:IENZ
8lJt ro: MotlOl'o• AMOdltN

P08oJ 4975
K*hum. IA.ho
1"40

-OATE
,,.... w"°"""

..

L.()IW,1£

·---·-·

'

'

.

tlM:A.OWEFt'S NAN! PROC,:SS,,0

aea

DlOOO

I
uoo.m I

TOTA!.

$300.00

I

Q.00

.

- • 'I • ' '

PUlA.5£ MAIL. CHECK TO iW£ ADDMSJ USTE:> Bel.OW
fHANt( YOU A.HD HAW .A CiRE,1,T DAVI

10UII W HIGH ROCK DRM
&OISE, llAHO 8370!
PH: (208. 322.-,on FX: .101) U:C.f0i7
EMAIL;. " MPLlC@OWEST. N!T
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P,002/002

Ch••• Home Finance LLC
JanUBOl/

29, 2009

Loan Nu11ber

BORROWER HAKE AND PROPERTY ADDRESS,

REQUESTORr

LESLIE L. IENZ
345 WALL ITllEET
~ETCHUH, ID 13340
FAX 2087267495

PRINCIPAL IALAHCE
INTEREST FROM D1/01/2009
TO 02/10/2009

155,955.59

RECORDING FEE

6.

OD

1,031.5'

TOTAL AMOUNT SECURED IY THE HORT;AGE 02/10/2009
FACSIHrLE FEE
RECDHVEY AHCE

SD.DD
45.0Q

~

TOTAL AMOUNT OWED INCLUDING SERVICE FEES
,.12soair
26.17

INTEREST UTE
PEif DIEH

Chase Ho•• F!nenc:e LLC C"CHF") will !ssu1 end aail the annual tax. l inter-est state11ent (substitute for-m 1D98)
e•coed •t tho ond of tho calond•e 11ue. IF 11E PIICIPElnY IS SDI.D, Pl.EASE l'tDVlDI! 11E SELLEIIS
FOIIIIMDl 15 AIIIIIIESS.
FORWARDING ADDRESS, _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

The a~o~, figures ar-1 subject ta final wer1f1cation upon receipt of th1 payoff r-e~tttanc• by

=~~~~.:!~~";~.

;~~'eo~!~:P!n~h;~~d:":~f=~t:~; f~~uf;;~r:~; ~~-~~~·~~• t~o;:tu::.~~;
Koat,avo foe any
reason 1ncludino but not 11a1t1d to er-r-or in calculation of th• Total Aaount Secured by th, Hort1a1e,
pr-ewJously dishonarad chack or- noney order, stop payaent of chicks or- ACN pav-1ants or additional
disbueuaont aado by CHF botwoon tho dato of this payoff ,tatHont: and tho e•coipt of fund•.
Tho Total Aaount Soeue•d bY tho Noat,•••• puesuant to this ,tat•••nt, 1• fueth•e conditlonod upon,
1.
If th• payoff r-111tttance is 1nsuffic11nt to pay the Total Aaount Seeur1d by th1 Hortver1, ve will
withdeaw funds feo11 tho boeeowtr(J) uceow account, 1f avaUablo, to coaolott such .. 11off. lf
sufr1c11nt fund• ar-a not in th1 1scrow to coiu,l1t1 such payoff, tha chack will b• r-1turned vith a naw
quotation, lnsufr1ctent payoff funds r-111!tt1d vi• wire transf1r will b1 r-eturn1d and• nav quote will
naed ta be ord1r-1d.

o,

2.
All chick~ which hew• b1en t1nd1red to CHF in satisfaction
aonthly D•Y•ant• ~ust hav1
elueod tho boeeowoe•s bank. DO NOT PLACE A "STOP PAYIIEIIT" DN CHECICS peovtou,111 uUod to
CHF oe caneol ACH dobit• bY CHF peior to or•P•~••nt in full, A lato cti•e•• feo will
b1 as•1s..s1d at th1 clo•• of bustn1ss on th• 1,th day of th1 aonth if th• currant payaant 1• not
r1c1!w1d, end Juch lat• char11 thould bl edded to tht Total Aaount S1cur-1d by th• Hortr•e•, 1, PBV••nt
1• eoeotvod by CHF oftoe tho 16th. You 11011 coll l-tDD-8~8-9156 Pa~off Wire Account to ••coetain
tht let1 char-11 a11ount,

it•••

5.

Disburs1aants of all 1scrov1d
(1.,. hazard, flood and PNI insurenc1, taxis, 1tc.J WILL BE
PAID FROl1 ESCROW AS IIDRMALLY SCHEDULED (up to tho doh poyoff funds aea eocoivod). It h tho
eesporulb11Jty of tho boeeowoe(1l end thole clo•1nt
(1f appllcabloJ to obtain• eofund should a
doubl• pay11ant Df taxas or 1n•uranc1 occur. If you raqu!r1 confir-1M1tion or any r1c1nt 1scrow
d!sbur••••nta, Pl1as1 call 1·8D0•141•71,,. Any r••a1n1n• 1scrow balanc• or- ovarpayaant will b• 11ail•d
dieoctly to tho boeeowee(s) within thJety (50) bu1inos1 doy• ottoe peocos11ng of tho funds eoquieod to
oa11 the Total Alllount Socurod by the 11oetgago. IE WILL NOT ACtE"T CII PRDC£SS ESCllml ASSIGNIIEIIT$.

•••nt

~.
Poyoff fund• •houla bo eomitted yio wieo teon1toe to, HOTE1 FUNDS THAT CANNOT IE lDENTJFIED WILL
IE RETURNED,
JPNDraan a.a.••••• N.A.
Aa:mMT HP!l5572'
AU IDIUTIIIIG - D IZ1GGOG21
ACCIJlllfT IIUIEt
Cllallo Ho.. Fl,_..,o LLC Pay•** 11100 Account:
VIIE DESCRll"TlON HUST INCLUDE C11AS1E NONE FIIIAll:E LLC LIIAN MMIEII,
CVSTIINEI MIE, l"IIIPElfTl' AIIIIIIESS, Am MIEKT'S COKTACT IIFO-TIDN
ATTN, PATDF'F PROCESS[N&

If ~ou ar-1 not r1mitting runds via wir1 tr-an~f•r, payoff funds aust b1 in the for~ of a CASHIER'S
CHECK oe OFFICIAL IAHK CHECK payable ond foewoedod to,
CHASE HOIE FINANCE LLC
ATllh DEPMT1EIIT PP-7U6
5~15 YISIOII DSIVI:

COLIIIDUS, 1111 U2lt
Foe coeeoct idont1f1cot1on ond po1tin9, THE CHASE HOH[ FIHAHCE LLC LOAN NUHIER HUST IE PROVIDED DH THE PAYOFF
CHECK.
5.
lf • r1c:ordino '•• is not includ1d in th1 Total A•ount S1cur1d bV th~ Horto•o•, th•
aort1•v•/~•l••~• dacu••nts will~. r1turn•d to th• borrov1r(s) Dr borrowwrc~) auant ror sati~f1ctioni
Ind any chergeJ for ~ecard1ng the rel1nse of 111n w111 bathe reJponJibjlity of th1 borrower(sJ unless
oth1rwi11 r1auJr1d bv 1ppl1cabl1 law. Pl••s• provid1 a farwarding addr1s3 fer th1 borrowar(s), wh•n
&DPllc1bl1, and th1 naM1, addr••• and t1laphon• nuabar of th• payer, if diff1r1nt rro~ tha barrowar{s).

6,
You understand and agre1 that if CHF rece1veJ and proce3St~ a payoff and ~ubsequently 1~
raquaatad to raturn such payoff funds 1 du1 to loan re1ci•1ion or fer anY othar r1ason, unl1sJ
prohibjt1d by law1 CHF Mill daduct I ra-laed f•• of tl,ODD fro~ th• psyorr funds thet er1
return1d to com~1n11t1 CHF for itl t1M• and coJtJ jncurrad 1n rt·loadinr such loan onto it$
systtlll.
7.
NOTICE TD ACH aJITDNERS1 Clff r1quJres writtan notice at laa,t fiv1 (5) businass d1yJ
~:;:int~np:~;!~t~' you M!Jh to cenc1l autc~atic dtb1t errang1a1nt1.
Oth1rwise, the autoehsrg 1 will
I,
If vou ar1 ~•Vin; off your loan••• ra5ult cf th• r•c•nt hurricanes, piaes• contact Custowar
Cert to~•• if Chas• can offer you BJ3istenca,
QLTRD
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--> 12087267495

Ol/25/2009 18:54:10

P.001/002

CHASEO
Cha•e Ho~• Finenca LLC
Custo~•r Car-1 Research Depar-t•1nt
3~15 Vision Dr-1~•
Colu•bus, OH 43219

Phone: 1-800-848·9136
Fax, 614·422·7575
FAX
To,
Loan Ser-vicing
Fax1

'14-422·7575

Total Pa1es,
January 29, 2009
Ro,

Installnent Loan Account

Conf1dont1al1tv Hotico, Po• your roquost, tho docuaonts woro sont via tho fax nu•b•r provided
to CHAS£ by vou or- ~aur- r•Pr-•••htatjve. [f vou do not receive BhV or- all of the pea•~
PrDP•rlY, please call us at 1·900-84&-913,. This tr-ansa1ss~on is anlY intended for th, use of the
individual or entity ta which it 1~ addr,~s•d, end ~•Y contain 1nfor••t1on that 1~ confidential
or pr-1v11•a•d undar law. It th• readar of th11 •••••o• t• not the intended r-ac1p1ant, you are
horabv notified thot rotantion, dissemination, distribution, d11closuro, printill!I, co,vtna or
us• of anv of tho information contajned 1n or attached to thi~ fax 11 strictly prohJbltod. If
vou roco1Vod thi• fax ln error, pl•••• notify tho sandar 1~~•d1atoly by telaPhono and do•troy
tho original. Thank you.
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VIRE S E ~ 'lll", AITlll:NT

,ost OFFICE I OX ,0,,1
LOS AK6£L£S . CA
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-
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472
LANIER , lESll.E

rosT Off lCE IOX ZS7S

KETCHUK. JD B330-ZS7"l

Wire Transfer Activity
lHCOHlHG WIRES RECEIVED VIA THE FEDERAl RES£RVE WI RE SYSTEM IV FOREIGN
OR DOMESTIC IAHKS AR£ PROCESSED AND CHARGED AS lNCOMINO DOMESTIC

VIRES .

I NCOMINO WIRES RECEIVED VIA THE S .M, l , fl , T , NETWORK ARE PROCES-SED

AHO CHARGED AS I NCOMIN8 INTERNATIONAL WJRF.S .

THANK vou FOR voua I USINESS,

INCOMING VIRE TRANSFER CREDITS
TVPl

AMOUNT

l OOt

U , 777,050 .83 090Z06· 0 ZZ~ 77 FIRST BANI( OF IDAHO

RECEIVED FRON

OUR TRN

ORIGINATOR

IANX TO BANK,

OR181NAfOR I

SA

SUN VAiLEV TITLE CO

I N.FORMATION
ORIGINATOR TO IENEF,PLEASE PHONE LESLIE
R£CE1'T

u,o"

UNION IANK OF c•LIFORHIA

RfFEREHCE

ZOl· )Z0--4HS

SUN VALLEY TITLE CO

DEPOSITION

EXHIBIT
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Loan-

CHASEO
Chase Home Finance LLC
3415 Vision Drive
Columbus, OH 43219-6009

1-800-848-9136 Customer Care
1-800-582-0542 TDD/Text Telephone

February 10, 2009
Leslie L. Benz
PO BOX 2373
KETCHUM, ID 83340-2373
RE:

Loan Number Property Address: 345 WALL STREET
KETCHUM, ID 83340

Dear Leslie L. Benz:
This letter is to acknowledge that Chase Home Finance (Chase) has received the
funds to pay off your mortgage loan referenced above. Chase will forward an
original executed release of lien for recording to the recorder's office in the
county where the property is located.
Until the release is processed, this letter will serve as proof that Chase has
received the payoff funds, Within 30 days from receiving the payoff funds, Chase
will forward any funds we receive in excess of the payoff amount and any remaining
escrow funds to you. Unless notified of an address change, Chase will send the
overpayment or escrow refund you are entitled to as a result of this payoff and
your 1098 year end interest statement to the mailing address used for sending this
letter, To prevent a delay, please inform us of any change in your mailing
address.
You may contact the county or town recorder's office for information about the
time to process the lien release and how to obtain a recorded copy.
If Chase collected escrow funds for paying your mortgage taxes or insurance, you
are now responsible for the payment of these items. Please contact your
homeowner's insurance agent and your taxing authority to advise them of the
address to forward future bills and correspondence, If your mortgage payment also
included an optional insurance product, this coverage was canceled when your loan
was paid off. If you refinanced your loan through Chase, please contact Customer
Care at 1-800-848-9136 if you want to continue this coverage.
Chase's goal is to provide the highest level of quality service. If you have
questions or want to change your mailing address, please contact Customer Care at
l-800-848-9136 to speak with a Customer Care Professional.
We appreciate the opportunity to have serviced your mortgage loan and hope that
you will contact Chase for your future financial needs.
Sincerely,

Reconveyance Services
Chase Home Finance
PO!
Reconveyance Services for Alaska, Nevada and California are provided by
J,P.Morgan Chase Custody Services, Inc.
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SUN VALLEY
TITLE

COMPANY

January 12, 2009

l

Leslie L. Benz
PO Box 2373
Ketchum, ID 83 340

RE:

Our Order No. 0924317
Gimlet Subdivision No. 13, Lot 10

Dear Ms. Benz:
Thank you for the opportunity to assist you with this real estate transaction. Your escrow-closing
agent will be Ali Warner. Please send all correspondence to the Ketchum office at the address
below. If you have any questions, please do not hesitate to contact our office.

vii~
Nick Busdon
Title Assistant
NB/jv

271 1st Ave N PO Box 2365 Ketchum ID 83340 208.7269341 F: 208.726.7'195 Toi\ Free 800.468.9341
Visit Our Website at:
sunva11eyt:t1e.com Email:
~ail@sunvolleytitle.com
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COMMITMENT FOR TITLE INSURANCE
Issued by Commonwealth Land Title Insurance Company

Commonwealth Land Title Insurance Company, a Nebraska corporation. herein called the Company, for a valuable consideration,
hercbv commits to issue its policy or policies of title insurance, as identified in Schedule A, in favor of the proposed Insured named in
Schedule A, as owner or mongagee of the estate or interest covered hereby in the land described or referred to in Schedule A upon
payment of the premiums and charges therefor; all subject to the provisions of Schedules A and B and to the Conditions and
Stipulations hereof.
This Commitment shall be effective only when the identity of the proposed Insured and the amount of the policy or policies
commined for have been inserted in Schedule A hereof by the Company, either al the time of the issuance of this Commitment or
by subsequent endorsement.
This Commitment is preliminary to the issuance of such policy or policies of title insurance and all liability and obligations hereunder
shall cease and terminate 120 days after the effective date hereof or when the policy or policies committed for shall be issued.
whichever first occurs, provided that the failure to issue such policy or policies is not the fault of the Company. This Commitment
shall not be valid or binding until countersigned by an authorized officer or agent.

IN WITNESS WHEREOF', COMMONWEALTH LAND TITLE INSURANCE COMPANY has caused its corporate name and
seal to be hereunto affixed by its duly authorized officers, the Commitment to become valid when countersigned by an authorized
officer or agent of the Company.

Attest:

Secretary

Conditio11s and Stipulations
L

The term mortgage, when used herein, shall include deed of trust, trust deed, or other security instrument.

2.

If the proposed Insured has or acquires actual knowledge of any defect, lien, encumbrance, adverse claim or other matter
affecting the estate or interest or mortgage thereon covered by this Commitment other than those shown in Schedule B
hereof, and shall fail to disclose such knowledge to the Company in writing. the Company shall be relieved from liability
for any loss or damage resulting from any act of reliance hereon to the extent the Company is prejudiced by failure to so
disclose such knowledge. If the proposed Insured shall disclose such knowledge to the Company, or if the Company
otherwise acquires actual knowledge of any such defect, lien, encumbrance, adverse claim or other matter, the Company at
its option may amend Schedule B of this Commitment accordingly, but such amendment shall not relieve the Company
from liability previously incurred pursuant to paragraph 3 of these Conditions and Stipulations.

3.

Liability of the Company under this Commitment shall be only to the named proposed Insured and such parties included
under the definition of Insured in the form of policy or policit:s committed for and only for actual loss incurred in reliance
hereon in under1aking in good faith (a) to comply with the requirements hereof, or (bl to eliminate exceptions shown in
Schedule B, or (c) to acquire or create the estate or interest or mortgage thereon covered by this Commitment. In no event
shall such liability exceed the amount stated in Schedule A for the policy or policies committed for and such liability is
subject to the insuring provisions, the Conditions and Stipulations, and the Exclusions from Coverage of the form of policy
or policies committed for in favor of the proposed Insured which are hereby incorporated by reference and are made a part
of this Commitment except as expressly modified herein.

4.

Any action or actions or rights of action that the proposed Insured may have or may bring against the Company arising out
of the status of the title to the estate or interest or the status of the mongage thereon covered by this Commitment must be
based on and are subject to the provisions of this Commitment.

ALT A Commitment - 1965
Cover Page

Form 1004-8

ORIGINAL

261

COMMITMENT FOR TITLE INSURANCE
Commonwealth
Land Title Insurance Company

SCHEDULE A
Order No. 0924317
l.

Effective Date: January 06, 2009, at 8:00 am

2.

Policy or Policies to be issued:
(a) ALTA Owner's Policy: 6-17-06

Proposed Insured:
(b) ALTA EXTENDED Loan Policy: 6-17-06

Proposed Insured:
MORTGAGE ASSOCIATES, LLC
with Endorsement: Alta 8.1-06
with Endorsement: Alta 9-06
with Endorsement: Alta 22-06 Lender w/ Policy

3.

Amount:
Premium:
Re-Issue Credit:
Amount:
Premium:
Re-Issue Credit:

Premium:
Premium:
Premium:

$1,950,000.00
$6,084.00

$15.00
$35.00
$0.00

The estate or interest in the land described or referred to in the Commitment and covered herein is Fee
Simple and is at the effective date hereof vested in:
LESLIE L. BENZ, an unmarried woman

4.

The land referred to in this Commitment is situated in the County of BLAINE, State of IDAHO, and
is described as follows:
Lot 10 of GIMLET SUBDMSION NO. 13, BLAINE COUNTY, IDAHO, according to the
official plat thereof, on file in the office of the County Recorder, recorded October 27, 1980, as
Instrument No. 208218, records of Blaine County, Idaho.

Address to be used on Deed of Trust is verified as:
345 Wall

rated Blaine County, ID 83340

le--_______

Countersigned: --T"t-~-,<t-~--,,....1--

ry
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SCHEDULE B - SECTION 1
The following are the requirements to be complied with:

1.

Instrument(s) creating the estate or interest to be insured must be executed and filed for
record, to-wit:
A Deed of Trust
Grantor:
Beneficiary:

LESLIE L. BENZ
MORTGAGE ASSOCIATES, LLC

2.

Pay the full consideration to, or for the account of, the grantors or mortgagors.

3.

Pay all taxes, charges, assessments, levied and assessed against subject premises, which are
due and payable.

4.

Provide satisfactory evidence that improvements and/or repairs or alterations thereto are
completed; that contractor, sub-contractor, labor and materialrnen are all paid; and have
released or record all liens or notice of intent to perfect a lien for labor or material.

5.

This Company will require an Affidavit of Title and Indemnity to be signed by all parties
prior to closing.
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SCHEDULE B - SECTION 2
Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same
are disposed of to the satisfaction of the Company, (or unless the policy to be issued is an ALT A Homeowner's
Policy ( I0/17/98) in which case only item 8 is relevant and items 1-7 are expressly deemed inapplicable to the
covered risks of said ALTA Homeowner's policy):

I.

Any fact, rights interests, or claims which are not sho'WTI by the public records but which
could be ascertained by an inspection of the land or which may be asserted by persons in
possession, or claiming to be in possession, thereof.

2.

Easements, liens, encumbrances, or claims thereof, which are not shown by the public
records.

3.

Any encroachment, encumbrance, violation, variation, or adverse circumstance
affecting the Title that would be disclosed by an accurate and complete land survey of
the Land, and that is not sho'WTI by the public record.

4.

Any lien, or right to a lien, imposed by law for services, labor, or material heretofore or
hereafter furnished, which lien, or right to a lien, is not sho'WTI by the public records.

5.

(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts
authorizing the issuance thereof; (c) Indian treaty or aboriginal rights, including, but not
limited to, easements or equitable servitudes; or, (d) water rights, claims or title to
water, whether or not the matters excepted under (a), (b), (c) or (d) are shown by the
public records.

6.

Taxes or assessments which are not now payable or which are not shown as existing
liens by the records of any taxing authority that levies taxes or assessments on real
property or by the public records; proceedings by a public agency which may result in
taxes or assessments, or notices of such proceedings, whether or not shown by the
records of such agency or by the public records.

7.

Any service, installation, connection, maintenance or construction charges for sewer,
water, electricity, or garbage collection or disposal or other utilities unless shown as an
existing lien by the public records.

8.

Defects, liens, encumbrances, adverse claims or other matters, if any, created first
appearing in the public records or attaching subsequent to the effective date hereof but
prior to the date the proposed insured acquires of record for value the estate or interest
or mortgage thereon covered by this Commitment.

NOTE:

EXCEPTIONS 1, 2, 3, 4, 6, 7, and 8 WILL NOT APPEAR ON THE MORTGAGE POLJCY TO
BE ISSUED HEREUNDER.
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9.

Property taxes, including any assessments collected with taxes, levied for the year
2008, in the amount of $9,754.34, which are paid in full. Parcel No. RP
002460000100 A

1O.

Property taxes, including any assessments collected with taxes, levied for the year
2009, which are a lien not yet payable.

11.

An assessment by the improvement district sho\.VTI below.
District:
GIMLET MASTER ASSOCIATION, TNC.
Association dues
For:
2009 and any prior years
For years:

12.

Easements and Restrictions as sho\.VTI on the official plat of GIMLET SUBDIVISION
NO. 13.

13.

An easement for the purpose shown below and rights incidental thereof as set forth in a
Right of Way Deed
Granted to:
GLENN DALE RANCHES, INC., an Idaho corporation
Purpose:
Roadway for vehicles, pedestrians and livestock
Recorded:
June 28, 1967
Book No.:
185 of Deeds
Page No.:
238, records of Blaine County, Idaho.
Affects:
SW¼NW 1/4, Section 8, Township 3 North, Range 18 East

14.

Covenants, conditions and restrictions (deleting therefrom any restrictions based on race,
color or creed) as set forth in the Declaration of Covenants, Conditions and Restrictions
for GIMLET SUBDIVISION NO. 13
Recorded:
October 27, 1980
Instrument No.: 208217, records of Blaine County, Idaho.
Amendment to Declaration of Covenants, Conditions and Restrictions for GIMLET
SUBDIVISION NO. 13
Recorded:
March 10, 1989
Instrument No.: 303601, records of Blaine County, Idaho.

15.

Amended and Restated Articles oflncorporation of Gimlet Master Association, Inc.
Recorded:
June 17, I 999
Instrument No.: 428565, records of Blaine County, Idaho.

16.

Amended and Restated Bylaws of Gimlet Master Association, Inc.
Recorded:
June I 7. 1999
Instrument No.: 428566, records of Blaine County, Idaho.
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17.

Deed of Trust to secure an indebtedness in the amount shown below, and any other
obligations secured thereby
$172,200.00
Amount:
Dated:
October 19, 2006
Grantor:
LESLIE L. BENZ, unmarried
NONE GIVEN
Trustee:
JPMORGAN CHASE BANK, N.A.
Beneficiary:
Maturity Date:
November 1, 2021
Recorded:
November 7, 2006
Instrument No.:
541558, records of Blaine County, Idaho.

18.

Matters which may be disclosed by an inspection or by a survey of said land that is
satisfactory to this company, or by inquiry of the parties in possession thereof.

19.

Liens in favor of the State of Idaho that might be disclosed by any Notice of Lien filed in
the Office of the Secretary of State of Idaho against the vested owner or prior owner or
against the purchaser of the land described herein. A search of those records has been
ordered, and this guarantee may be amended/supplemented upon completion of the
search.

NOTE:

According to the records of the Blaine County Assessors Office:
Re: Parcel No. RP 002460000100 A
General Taxes for the full year of 2008 - $9,754.34

NOTE: Pursuant to the State of Idaho Insurance Regulations, a cancellation fee is to be
charged on all canceled orders. Unless otherwise advised, orders will be considered
canceled six months after the effective date on the Commitment. The amount of the
fee assessed shall be in accordance with our rate filing with the Idaho Department of
Insurance.

If the borrower should decide to change lenders within six months, this commitment
can be transferred to avoid a cancellation charge.

NOTE: For a Deed of Trust, the Trustee should appear as follows:
SUN VALLEY TITLE COMP ANY, an Idaho corporation
NOTE: We have searched our records for judgments and liens that may affect the title to the
land described in Schedule A. As of the effective date we find none, except as may be
shown as an exception in Schedule B.
NOTE: The Policy(s) of insurance may contain a clause permitting arbitration of claims at
the request of either the Insured or the Company. Upon request, the Company will
provide a copy of this clause and the accompanying arbitration rules prior to the
closing of the transaction.
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NOTE: The following conveyances describing all or a part of the subject property have been

recorded within the last 24 months:
NONE
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COMMITMENT FOR
TITLE INSURANCE
American

Land

Title

Association

(1966}

L
••••

Issued by

Commonwealth Land
Title Insurance
Company

l
·'

Commonwealth Land Tille Insurance Company
5600CoxRoad
Glen Allen, Virginia 23060-9266

Form B 1004-8
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•· A.

e of Loan
I. 0 FHA 2 0 FmHA
4. D VA
l. D Conv Ins.

0MB No, 2502-0265

U.S. Department of Housing
and Urban Development

Settlement Statement

B. T

J. 0 Conv Un1ns
6 D Seller Finance

6, File Number
0924317

-umber

8. Mong1gc Ins Case Number

C. Note:

Th,s fonn ts furnished 10 give you a st.atemem or 11c1ual settlement cons Amounu paid Lo and by the senlcmcnl agcn1 uc shown l1cms matkcd
"(D.o.c. )~ were i,aid outsidi: the c:lostng: thev are shown here for informauonal nurnoscs and are not included in the totais
D. Nome&: Address of Borrower
E Name & Addreis of Seller
F. Name&: Address of Lender
ING Bink. FSB
Le,iieL Beu
11175 S.nll Monica Blvd
PO Box 2J7J
Lo, An1eles, CA 90025
kercbom, ID 8JJ40

'

H. Settlement Agenl Name

G. Property Location

Sun Valley Tille Company

271 lit Avenue North
PO Box 2365
Ketchum, ID 83340 Tu ID: 82-0328714
Place of Scttlcmcru

Glml,t Subdivision No, IJ, Lot 10. #208218
J4~ Wall StrHl

Bl1inr Counry, ID 83340

Sun Valley 'Title Company, lac.

PO Box 2l65
27J lU Avenue North
Kerchum ID 83340
K. Smnmuy or ScUer•s Tr1n11coon
400. Grou A mount Due to Seller

J, Summary of Borrow,r'1 Tr1n11dloa

I 00 Gross Amount Due from Borrower
101 Contract Sales Price
102. Personal Property
IOJ. Settlement Charges 10 borrowe-r
104. P/O to Cha,e to 211 0
105.

401. Contract Sales Price
402 Personal Property
$15,881.ll 40J.
SJS7,067,95 404.
405.

Adjustments for Item, paid by 1eller in 1dnnce
I06. County property taxes

AdjuHmet11t1 ror ilcm1 paid by 1cller in advance

406. County property tucs

107. City Aslfflments
108. HOA
109.

407. City Anmments
408. HOA

t 10.

410.

Ill.

411.

112.

412.
413.

409.

I IJ
114.
Ill.
116,
120. Gross A.mount Due From Borrower
200. Amounts Paid By Or In Behalf or BOITOWer
20 I. Deposit or eamcs1 money
202. Principal amount of new loan(s)

I. Scnlemenl Date
2/612009
Fund. 2/6/l009

414.
415.
416.

SI72.949.l7 420, Gros, Amount Due to Selltr

SO.OD

500. Reductions in Amount Due 10 Seller

501 Excess Deposit

SI .9S0,000,00 502 Senlemcnl Charges 10 Seller (line 1400)

203 Existing loan(s) taken subject to
204. Loan Amount 2nd Lien

503 Exi,ting Lom,(s) Taken Subject 10
mortgage loan
504 Payoff of

205.
206.

505 Payoff of second mongagc losn

r,,..,

506.

207.
208,

507.
508.

209.

509.

A djasnnents ror ircms unpaid by scllrr

Adjustments ror Items unpaid by stllcr

210. County property '"""
lll City Asscssmcnu
212 HOA
213.

510. County property taxes
SI I. Chy Assessments
512 HOA
51J.
514.

214.
215.

m.

216.

516.

217.

517.

218.

518.

219.

519.

220. Total Paid Bv/For Borrower
Sl.950.000,0-0
JOO. Cuh Ar Settlrment From/To Borrowrr
JO I Gro15 Amount due from borrower (Im, 120)
s1n,949,17
302. las amounls paid by/for borrower (Im< 220)
St.950,000.0<I
JO). Cutt To Borrower
Sl.777,050.SJ
Secuon , of Ille Real Estate Senlemen1 Procedures Ae1 (RESPA) requires the
following· • HUD must develop a Spcc1al lnformauon Booklet to help persons
borrowing money to finantc the purchase or residential reel c.slale 10 bcncr
understand the natuR and cons of real estate 5ettlcmcnt services,
Each lender mus! proYidc !he bookie! to all applicants from whom it receives
Jr for whom ii prcplR:S II wrincn appllteuon 10 borrow money to finance 1he
purchue or rcsiden11aJ real cs111e: • Lenders must prepare and dis.tribute w;1h
the Booklel a Good Faith El1im11e or 1hc scnlcment costs lhat 1he borrowtr is
likely LO incur in connccllon with the settlement. The.st d1.Sclosurcs an
manda1ory,

520. Tool Reducrion Amount Due Seller
SO.O<I
600. Cuh Al Sirtllemcnt To/From Sellrr
601. Gross Amount due to !:cller (!me 420)
SO.OD
602. Leu rcdue11ons m 11m1 due seller rime 520)
SO.DO
603. Castl Seller
SO.DO
Section 4(a) or RESPA manda1cs 1ha1 HUD dc't'e:\op and prcscnbe this slandard
fonn lo be used at the lime or loan scttlcmcnr lo provide full d1sclo1ure or all

Previous Ed111ons. Ille Oosolele

cRD.rEC5 imposed upon the bonowrr and 1cllcr These arc lhud pany d11closurcs
lhal are di:s1gncd lo provide lhe borrower wllh pertinent 1nforma1ion durmg lhc
scttlcmcn1 process m order Lo be: a belier shopper.
The Public Rcponing Burden ror this collection or information is estimated to
average one hour per response, including tht lime ror rcv,ewm~ instruc11ons
searching c:-t.1stmg data sources.. gathering and me1nlaming the data needed.. end
complcung and rrvicwin1 the collection or mform.11ion.
Thu agency may not collect 1h1s mformauon. 1111d vou are no1 required to
comple1e this form. unless II displays e currently valid 0MB control number
The 1nfonn.u1on reauc5ted does not lend rtself IO conriaennll.lnv
P"!'e i
lom1 HUD-I (3/86)
Handbook 4305.2
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Fi le No. 0924J 17

SETTLf;'.MENT AGENT CERTIFICATION

The HUD· I Strtlommt Statement which I have prcplled " a true and aocural<
aecount of tins trwac:tia11 l have caused the hJnds 10 be d1sbuned in

•cc:~":::·N

§ii<

J. I~

/0 ~

Settlemen
110
Warning: It i, 1 crime to knowinJly mllltc fill< Slfll:m<nt.s ID the UnitO<I
Slltts Dn thlJ or any other Jimilar form. Pcnallie:s upon conviaion can
include• fin• 111d impnsonmcnt For detail; 1«. Till• I& U.S. Code Sectior,

1001 and Section 1610.
P~vious Edi1ion1 ar.c:: Obsolete:

form HUD• I (J 186)
Handbook 4305.2
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INGjg)
MORTGAGE

Important Information on Making Your First Payment
Date:

To: Leslie Benz

January 30, 2009

Property Address: 345 Wall Street
Blaine County, ID 83340
We would like to take this opportunity to thank you for closing on your mortgage with us. Here is some important information
we'd like you to review.
Account Information
Your mortgage will be serviced by ING Bank, fsb. As soon as we receive your signed loan documents, ING Bank, fsb will
send you two separate items containing information you will need in order to access your account:
•
A Welcome Letter, which will include your Customer Number.
•
A Personal Identification Number (PIN).
Keep an eye out for your Personal Identification Number (PIN) - you wlll need to activate it in order to access your account.
For your security, the PIN will arrive in a non-descript envelope 7 to 10 business days after you receive your Welcome Letter.
When you receive the PIN, give us a call at 1-888-464-0727 from your home phone and one of our Associates will help
you activate it- please be sure to have your Customer Number handy.
Once activated, you can use your Customer Number and PIN to login at ingdirect.com or you can call our Interactive Phone
Service at 1-888-464-7868 to access your account at any time.
Payment Information
1
Your mortgage payment is due on the 1" of every month. Please note that we do not issue payment coupons. To make sure
your first payment is received and processed on time, mall in a personal check for the amount due and write the word
"link" In the memo line. This will allow us to establish a "link" to your personal checking account, which gives you the
convenience of making payments online or by phone.

$11,071.89
D4/01/2009

Your monthly mortgage payment is:
Your first mortgage payment is due on:
You can send your first payment to:

ING Bank, fsb
30 ih Avenue South
St. Cloud, MN 56301

If you want to use a different account to make future payments, complete the Automatic Payment Plan (APP) form included
with this letter and provide your closing agent with a voided check. We'll set up an APP for you - this service is free of
charge and gives you the flexibility to choose your own payment date. Once established, your monthly payment will
automatically be withdrawn from this account. You'll never have to worry about payment due dates again! (You also have the
option to continue sending your payments by mail every month.)
Your Monthly Statement
Each month. you will receive a statement detailing your payment Information and your mortgage balance. To receive your
statements faster, login to ingdirect.com with your Customer Number and PIN, then click 1he 'My Preferences' tab and opt to
receive your statement electronically. Keep in mind, if you already have an account with ING DIRECT, your monthly statement
will reflect all of your accounts with us.
If you have any questions, just give us a call at 1-888-464-0727. Our Associates are available to help you from 7 AM to
9 PM, 7 days a week.

2 -'2- Da~

~
Da~
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ING~
MORTGAGE

Confirmation of Mailing Address, Home Telephone#, email Address
Date:

To: Leslie Benz

January 30, 2009

Property Address: 345 Wall Street
Blaine County, ID 83340

Congratulations on becoming an ING Bank customer! We are very happy that you and your
Broker decided we were the best deal for you. So that we may contact you regarding your
new loan, please provide us with your email address on the line below. Also, please be sure to
include your home telephone number and confirm your mailing address. It is important that we
have this information for future communication about your new loan.
Don't worry about your email address or telephone number being sold to another company.
We never sell any of your information. In fact, we have an opt in policy, which means that we
don't share information about you unless you tell us that you want us to.
Thanks again, and we look forward to having you as a customer.

Email Address:
Home Telephone Number:
Mailing Address:

2-2-04
Leslie L. Benz

Date

---

.; - -<-- __,_ ;._,

Date
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TRUTH-IN-LENDING DISCLOSURE STATEMENT
(THIS IS NEITHER A CONTRACT NOR A COMMITMENT TO LEND)
LHllo L. Born

Applicants:

ropmy Addren:

0

ANNUAL PERCENTAGE
RATE
The c011 of your cruli1 as a yearly
rBIC

4.940

%1

ING BANK, FSB

1 South Orang, Slreot
Wilmington , OE 19801

345 Woll !ltrM!
Blolno County, ID 83340
502179

Application No:

D

Prepared By:

866-484-9499

Dale Preparc<I: 0113012CI09

TOTAL OF
PAYMENTS

FINANCE

AMOUNT

CHARGE

FINANCED

The dollar amount the credit wi II
cost you

The amounl of credi1 provided
you or on your behalf

after making all payments as
scheduled

s

s

s

1,739,339.90

10

1,940,604.11

The amount you will have paid

J,H9,94-4.01

REQUIRED DEPOSIT: The annual percentage rate does no! take into account your required deposit
PAYMENTS: Your paymenl schedule will be:

'lfu;-,~i,]!_liii'.,~t~:'.:':Jfii.ml,f.~~~~,.J'JLil!~!OCJ;:
.. ::;il1'ffeJ.~i~:.y~~~1];,WJieii:..fji~Ji···,~;:f(~m.ii_i~L.:-~iii§J~it!r····'.-t~j!Mf:•n\,;'.'
u1:1 ,jhi..:iiU·dn(:" n ,,iiaviiiifi'.. ·:, 1('<,lo;\{~; .••, it, ifit)-, 'H;~.,;
.iiie1U .vxv.~·;_
! .. !1:a,,1:iie
Hl:tfn'ml:::1ll.iYIDH ·;_•t,11::-P.iiriiien&~~.-""'1·.,' · ~ u,:. · :-.:•.-:,._~
Mon!Ny 8ognning:

Mo,u,1,- 8eg'""'"'1:

11,071.81
9,963.43

84

275
1

9,982.00

0<410112008
0<410112018
0310112038

- ~ Bog,rwoc

I

I

.J DEMAND FEATURE: This obligntion hns " demand feature.
@VARIABLE RATE FEATURE: This loan contains a variable rate feature. A variable rate disclosure has been provided earlier.

CREDIT LIFE/CREDIT DISABILITY: Credit life insurance and credit disability insurance ll!'e not required to obtain credit.
and will not be provided unless you sign and agree to pay tbe additional cost.
TVDC

Prem:um

Sumttom

NA
NA
NA

Credit Life
Crtdi1 Disability
Credit Life and Disability

I want credit life insunnce.

Signature:

I wanl credit disability insurance.

Signature:

I wan1 credit life and disability insurance.

Signatun::

INSURANCE: The following insunmce is r0<1uired to obtain ~it:
Credit life insurance
Credit disability [lJ Proporty insu11111cc
Flood insunnce
You may oblD.in the insurance from anyone you want that is acceptable. to creditor
D If you purchase
nood insurance from creditor you will pay S
property
NA for a one year term.
SECURITY: You an: giving a security interest in: 345 Wall Slr9ol Blalno County, ID 83340
D The goods or property being purchased
[t) Real proper,y you already own.
F !LING FEES: S
75,00
LATE CHARGE: If , payment is more than
5.000 % of !tie princ,pal and ITTleres! overdue
15 days late. you will be charged
PREPAYMENT: If you pay off early, you
[ii will not have to pay a penalty.
Omar
Omay
[ilwill not be entitled 10 a refund of pan of lhe finance charge.
ASSUMPTION; Someone buying your propmy
Omey
may, subjccr 10 tondi!ions
[ii may not assume the remainder of your loan on the original trnns.
See your conlncr doc:umen1s for any addilional information oboul nonpaymcn~ dcfaull. any required rcoaymen1 in full before tl1e scheduled da1e
ond p~ayment refunds and penallies
0 • means an estimate
0 aJI dat~ llJld cumcrical dlsclosun:s except the late. p11ymcnt d1scl~re1 arc estima1e~.

D

IJ

D

D

0

0

• • NOTE: Toe Paymcnn sh.own abo-..c mc::ludc rcurve <lcpo!oll5 for MonBasc lnsura.acc (if 1pphcable), but c:\cludc Property Tv:.es a.Dd lnsun.ncc.
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1..-eslla L. Benz

(Applicant)

(Dale)

IApplicanJ)

(Date)

(Applicant)

(Date)

(Apphcant)

(Date)
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ADJUSTABLE RATE NOTE

((0)JV
r-;..

(LIBOR One-Year Ind« (A, Poblished In Th, Wall Slrllt Joumol)-Rate

llpl)

)i \..-,/

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST
RATE AND MY MO:NTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY
INTEREST RATE CAN CHANGE AT A!\'Y ONE TIME AND THE MAXIMUM RATE I
MUST PAY.

01/30/2009
(Date)

Ketchum
(City)

1/

ID

(St.ate)

345 Wall Street Blaine Count]· ID 83340

(Property Address)

1.

BORROWER'S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. $1,950,000 (this amount is called "Principal"),
plus interest, to the order of the Lender. The Lender is ING Bank, fsb, organized and existing under the laws of the
United States of America. I will make all payments under this Note in the fonn of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and
who is entitled to receive payments under this Note is called the ''Note Holder."
2.

INTEREST

Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest
at a yearly rate of 5.500o/e. The interest rate I will pay will change in accordance with Section 4 of this Note.
The interest rate required by this Section 2 and Section 4 ofthis Note is the rate I will pay both before and after
any default described in Section 7(B) of this Note.

3.

PAYMENTS

(A) Time and Place of Payments
I will pay principal and interest by making a payment every month.
I will make my monthly payment on the first day of each month beginning on April 1, 2009 . I wUl make these
payments every month until I have paid all of the principal and interest and any other charges described below that I may
owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, on March 1, 2039, I still owe amounts under this Note, 1will pay tnose amounts in full on tbat date,
which is called the "Maturity Date."
I will make my monthly payments at 30 ih Avenue South, St. Cloud, MN 56301 or at a different place if
required by the Note Holder.
(B) Amount ofM)' Initial Monthly Payments
Each ofmy initial monthly payments will be in the amount of U.S. $11,071.89. This amount may change.
(C) Monthly Payment Changes
Cbnnges in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest rate
that I must pay. The Note Holder will determine my new interest rate and the changed amount of my monthly payment in
accordance with Section 4 of this Note.

4.

INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates
The interest rate 1 will pay may change on the first day of March 1, 2016, and on that day every 12th month
thereafter. Each date on which my interest rate could change is called a "Change Date."
(B) The Index
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index'' is the average of
interbank offered rates for one-year U.S. dollar-denominated deposits in the London market ("LIBOR"), as published in
The Wall Street Journal. The most recent Index figure available as of the date 45 days before eacb Change Date is called
the "Current lndex."

If the Index is no longer available, the Note Holder will choose a new index which is based
upon comparable information. The Note Holder will give me notice of this choice.
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( C)

Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding 2.500 percentage
points (2.500%) to the Current Index. Tbe Note Holder will then round the result of this addition to the nearest oneeighth of one percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be
my new interest rate until the next Change Date.
Toe Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the
unpaid principal that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in
substantially equal payments. The result of this calculation will be the new amount of my monthly payment.
(D) Limits on Interest Rate Changes
The interest rate I am required to pay at the first Change Date will not be greater than 7.500% or less than
3.500%. Thereafter, my interest rate will never be increased or decreased on any single Change Date by more than two
percentage points from the rate ofinterest I have been paying for the preceding 12 months. My interest rate will never be
greater than 11.SOOo/o.
(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly
payment beginning on the first monthly payment date after the Change Date until the amount of my monthly payment
changes again.
(F)

Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to be
given to me and also the title and telephone number of a person who will answer any question I may have regarding the
notice,

5.

BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal only is
known as a "Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may
not designate a payment as a Prepayment ifl have not made all the monthly payments due under the Note.
I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder
will use my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may
apply my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my Prepayment to
reduce the Principal amount of the Note. Ifl make a partial Prepayment, there will he no changes in the due dates of my
monthly payment unless the Note Holder agrees in writing to those changes. My partial Prepayment may reduce the
amount of my monthly payments after the first Change Date following my partial Prepayment. However, any reduction
due to my partial Prepayment may be offset by an interest rate increase.
6.
LOAN CHARGES
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, then:
(a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the pennitted limit; and (b) any
sums already collected from me which exceeded permitted limits will be refunded to me. The Note Holder may choose
to make this refund by reducing the Principal I owe under this Note or by making a direct payment to me. If a refund
reduces Principal, the reduction will be treated as a partial Prepayment.
BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments
If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar days after
the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 5% of my overdue
payment of principal and interest I wi\1 pay this late charge promptly but only once on each late payment.
(B) Default
If I do not pay the full amount of each monthly payment on the date it is due, I will be in default.
(C) Notice of Default
7.

Ifl am in default, the Note Holder may send me a written notice telling me that ifl do not pay
the overdue amount by a certain date, the Note Holder may require me to pay immediately the full
amount of Principal which has not been paid and all the interest that I owe on that amount. That date
must be at least 30 days after the date on which the notice is mailed to me or delive:i:ed by other
means.
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(D) No Waiver by Note Holder
Even if, at 11 time when I am in default, the Note Holder does not require me to pay immediately in full as
described above:, the Note Holder will still have the right to do so ifI am in default at a later time.
(E) Payment of Note Holder's Costs and Expenses
lfthe Note Holder has required me to pay immediately in full as described above, the Note Holder will have the
right to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by
applicable law. Those expenses include, for example, reasonable attorneys' fees.
8.
GMNG OF NOTICES
Unless applicable law requires a different method, any notice that must be given to me under this Note will be
given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address ifr
give the Note Holder a notice ofmy different address.
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it
by first class mail to the Note Holder at the address stated in Section 3(A) above or at a different address ifI am given a
notice of that different address.
9.
OBLIGATIONS OF PERSONS UNDER THIS NOTE
If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser
of this Note is also obligated to do tb.ese things. Any person who takes over these obligations, including the obligations
ofa guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note
Holder may enforce its rights under this Note against each person individually or against all ofus together. This means
that any one ofus may be required to pay all of the amounts owed under this Note.
10.
WAIVERS
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of
Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of
Dishonor" means the right to require the Note Holder to give notice to other persons that amounts due have not been
paid.
11.
UNIFORM SECURED NOTE
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections
given to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"), dated
the same date as this Note, protects the Note Holder from possible losses which might result if! do not keep the promises
which! make in this Note. That Security Instrument describes how and under what conditions I may be required to make
immediate payment in full of all amounts I owe under this Note. Some of those conditions are described as follows:

If all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument. However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also shall not exercise this option if: (a) Borrower causes to be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new
loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
will not be impaired by the loan assumption and that the risk of a breach of any covenant or agreement
in this Security Instrument is acceptable to Lender.
To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a
condition to Lender's consent to the loan assumption. Lender may also require the transferee to sign
an assumption agreement that is acceptable to Lender and tbat obligates the transferee to keep all the
promises and 11greements made in the Note and in this Security Instrument. Borrower will continue to
be obligated under the Note and this Security Instrument unless Lender releases Borrower in writing.
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If Lender exercises the option to require immediate payment in full, Lender shalt give
Borrower notice of acceleration. The notice shall provide a period ofnot less than 30 days from the
date the notice is given in accordance with Section 15 within wbicb Borrower must pay all sums
secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this
period, Lender may invoke any remedies permitted by this Security Instrument without further notice
or demand on Borrower.
WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED,

(Seal)
-Borrower

[Sign Original Only]
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